M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2005

By: Senator(s) Ross, Dawkins, Harden, To: Judiciary, Division A
Jackson (11th), WIIlianmson Appropri ati ons
COW TTEE SUBSTI TUTE
FOR
SENATE BILL NO. 2960

1 AN ACT TO CREATE THE M SSI SSI PPl OFFI CE OF | NDI GENT APPEALS;

2 TO PROVIDE A DI RECTOR AND STAFF; TO PROVI DE COVPENSATI ON; TO

3 PROVIDE THE DUTIES OF THE OFFI CE; TO CREATE THE M SSI SSI PPl OFFI CE

4 OF | NDI GENT APPEALS OFFI CE FUND AND PROVIDE FOR I TS

5 ADM NI STRATI ON; TO AMEND SECTI ON 99-18-17, M SSI SSI PPI CODE OF

6 1972, TO REVI SE THE SPECI AL FUND KNOMN AS THE CAPI TAL DEFENSE

7 COUNSEL FUND; TO AMEND SECTI ON 99-39-117, M SSI SSI PPI CODE OF

8 1972, TO REVI SE THE SPECI AL FUND KNOMN AS THE CAPI TAL

9 POST- CONVI CTI ON COUNSEL FUND; TO AMEND SECTI ON 93-21-117,

10 M SSI SSI PPI CODE OF 1972, TO REVI SE THE SPECI AL FUND KNOAN AS THE
11  VICTI M5 OF DOVESTI C VI OLENCE FUND; TO AMEND SECTI ON 99-19- 73,

12 M SSI SSI PPI CODE OF 1972, TO PROVI DE ASSESSMENTS FOR THE FUNDS;

13 AND FOR RELATED PURPCSES.

14 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI :
15 SECTION 1. (1) There is created the Mssissippi Ofice of
16 Indigent Appeals. This office shall consist of six (6) attorneys,
17 two (2) secretaries/paralegals and one (1) financial assistant.

18 One (1) of the attorneys shall serve as director of the office.

19 The director shall be appointed by the Governor and shall serve
20 for a termof four (4) years. The renmaining attorneys and ot her
21 staff shall be appointed by the director and shall serve at the
22 will and pleasure of the director. The director and all other

23 attorneys in the office shall either be active nmenbers of The

24 M ssissippi Bar, or, if a nenber in good standing of the bar of
25 another jurisdiction, nust apply to and secure adm ssion to The
26 M ssissippi Bar within twelve (12) nonths of the commencenent of
27 the person's enploynent by the office. The attorneys in the

28 office shall practice |aw exclusively for the office and shall not
29 engage in any other practice. The office shall not engage in any
30 litigation other than that related to the office. The salary for
31 the director shall be equivalent to the salary of district
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attorneys and the salary of the other attorneys in the office
shall be equivalent to the salary of assistant district attorney.

(2) The office shall provide representation on appeal for
i ndi gent persons convicted of felonies but not under sentences of
death. Representation shall be provided by staff attorneys, or,
in the case of conflict or excessive workload, by attorneys
sel ected, enployed and conpensated by the office on a contract
basis. Al fees charged by contract counsel and expenses incurred
by attorneys in the office and contract counsel nust be approved
by the court. The office shall provide advice, education and
support to attorneys representing persons under felony charges in
the trial courts.

(3) There is created in the State Treasury a special fund to
be known as the Indigent Appeals Fund. The purpose of the fund
shall be to provide funding for the Mssissippi Ofice of Indigent
Appeals. Mnies fromthe funds derived from assessnents under
Section 99-19-73 shall be distributed by the State Treasurer upon
warrants issued by the Mssissippi Ofice of |Indigent Appeals.
The fund shall be a continuing fund, not subject to fiscal-year
limtations, and shall consist of:

(a) Monies appropriated by the Legislature for the
pur poses of funding the Ofice of Indigent Appeals;

(b) The interest accruing to the fund;

(c) Monies received under the provisions of Section
99-19-73;

(d) Monies received fromthe federal governnent;

(e) Donations; and

(f) Monies received fromsuch other sources as may be
provi ded by | aw.

SECTION 2. Section 99-18-17, M ssissippi Code of 1972, is
amended as foll ows:

99-18-17. (1) |If at any tine during the representation of

two (2) or nore defendants, the director determ nes that the
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interests of those persons are so adverse or hostile they cannot
all be represented by the director or his staff w thout conflict
of interest, or if the director shall determ ne that the vol une or
nunber of representations shall so require, the director in his
sol e discretion, notw thstanding any statute or regulation to the
contrary, shall be authorized to enploy qualified private counsel.
Fees and expenses approved by order of the court of original
jurisdiction, including investigative and expert w tness expenses
of such private counsel, shall be paid by funds appropriated to
the Capital Defense Counsel * * * Fund for this purpose * * *.

(2) There is created in the State Treasury a special fund to

be known as the Capital Defense Counsel Fund. The purpose of the

fund shall be to provide funding for the Ofice of Capital Defense

Counsel. Mnies fromthe funds derived from assessnents under

Section 99-19-73 shall be distributed by the State Treasurer upon

warrants issued by the M ssissippi Ofice of Capital Defense

Counsel. The fund shall be a continuing fund, not subject to

fiscal-year limtations, and shall consist of:

(a) Monies appropriated by the Legislature for the

pur poses of funding the Ofice of Capital Defense Counsel;

(b) The interest accruing to the fund;

(c) Monies received under the provisions of Section

99-19-73;

(d) Monies received fromthe federal governnent;

(e) Donations; and

(f) Monies received fromsuch other sources as nmay be

provi ded by | aw.

SECTION 3. Section 99-39-117, M ssissippi Code of 1972, is
amended as foll ows:

99-39-117. (1) If at any time during the representation of
two (2) or nore defendants, the director determ nes that the
interest of those persons are so adverse or hostile that they
cannot all be represented by the director or his staff w thout
S. B. No. 2960 *SS01/R762CS*
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98 conflict of interest, or if the director shall determ ne that the
99 volune or nunber of representations shall so require, the

100 director, in his sole discretion, not withstanding any statute or
101 regulation to the contrary, shall be authorized to enpl oy

102 qualified private counsel. Fees and expenses, approved by order
103 of the appropriate court, including investigative and expert

104 wi tness expenses of such private counsel shall be paid from funds
105 appropriated to the * * * Capital Post-Conviction Counsel Fund for
106 this purpose * * *.

107 (2) There is created in the State Treasury a special fund to

108 be known as the Capital Post-Conviction Counsel Fund. The purpose

109 of the fund shall be to provide funding for the Ofice of Capital

110 Post - Convi cti on Counsel . Monies fromthe funds derived from

111 assessnents under Section 99-19-73 shall be distributed by the

112 State Treasurer upon warrants issued by the M ssissippi Ofice of

113 Capital Post-Conviction Counsel. The fund shall be a continuing

114 fund, not subject to fiscal-year limtations, and shall consi st

115 of:

116 (a) Monies appropriated by the Legislature for the

117 purposes of funding the Ofice of Capital Post-Conviction Counsel;

118 (b) The interest accruing to the fund;

119 (c) Monies received under the provisions of Section

120 99-19-73;

121 (d) Mnies received fromthe federal governnent;
122 (e) Donations; and
123 (f) Monies received fromsuch other sources as nmay be

124 provided by | aw.

125 SECTION 4. Section 93-21-117, M ssissippi Code of 1972, is
126 anended as fol |l ows:
127 93-21-117. (1) There is hereby created in the State

128 Treasury a special fund to be known as the "Victins of Donestic

129 Violence Fund." The fund shall be a continuing fund, not subject

130 to fiscal-year limtations, and shall consist of:

S. B. No. 2960 *SS01/R762CS*
05/ SS01/ R762CS
PACGE 4




131
132
133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163

(a) Monies appropriated by the Legislature;

(b) The interest accruing to the fund;

(c) Monies received under the provisions of Section

99-19-73;

(d) Monies received fromthe federal governnent;

(e) Donations; and

(f) Monies received fromsuch other sources as nmay be

provi ded by | aw.

(2) The circuit clerks of the state shall deposit in the
fund on a nonthly basis the additional fee charged and coll ected
for marriage |licenses under the provisions of Section 25-7-13,

M ssi ssi ppi Code of 1972.

(3) * ** Al other nonies received fromevery source for
t he support of the programfor victins of donestic violence,
established by Sections 93-21-101 through 93-21-113, shall be
deposited in the "Victins of Donestic Violence Fund." The nonies
in the fund shall be used by the State Departnent of Health solely
for funding and adm ni stering donestic violence shelters under the
provi sions of Sections 93-21-101 through 93-21-113, in such
anopunts as the Legislature may appropriate to the departnent for
the programfor victins of donestic violence established by
Sections 93-21-101 through 93-21-113. Not nore than ten percent
(10% of the nmonies in the "Victinms of Donestic Violence Fund”
shall be appropriated to the State Departnent of Health for the
adm ni stration of donestic violence shelters.

SECTION 5. Section 99-19-73, M ssissippi Code of 1972, is
amended as foll ows:

99-19-73. (1) Traffic violations. 1In addition to any
nonetary penalties and any other penalties inposed by |aw, there
shal |l be inposed and collected the follow ng state assessnent from
each person upon whom a court inposes a fine or other penalty for
any violation in Title 63, Mssissippi Code of 1972, except

of fenses relating to the Mssissippi Inplied Consent Law (Section
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63-11-1 et seq.) and offenses relating to vehicul ar parking or

registration

FUND AMOUNT
State Court Education Fund........................... $ 1.50
State Prosecutor Education Fund...................... 1.00
Driver Training Penalty Assessnment Fund.............. 7.00
Law Enforcenent Oficers Training Fund............... 5.00

Spinal Cord and Head Injury Trust Fund

(for all nmoving violations)..................... 4.00
Enmer gency Medi cal Services Operating Fund............ 10. 00
M ssi ssi ppi Leadership Council on Aging Fund......... 1.00

Law Enforcenent O ficers and Fire Fighters Death
Benefits Trust Fund............................. . 50
State Prosecutor Conpensation Fund for the purpose

of providing additional conpensation for |egal

assistants to district attorneys................ 1.00
Crisis Intervention Mental Health Fund............... 10. 00
Drug Court Fund....... ... . . .. 10. 00
Capital Defense Counsel Fund......................... 1.89
Indigent Appeals Fund........... .. ... .. ... . . . ... .. ... 2.29
Capi tal Post-Conviction Counsel Fund................. 2.33
Victine of Domestic Violence Fund.................... .49
TOTAL STATE ASSESSMVENT. . ..o\ttt e $ 58.00
(2) Inplied Consent Law violations. |In addition to any

nonetary penalties and any other penalties inposed by |aw, there
shall be inposed and collected the follow ng state assessnent from
each person upon whom a court inposes a fine or any other penalty
for any violation of the M ssissippi Inplied Consent Law (Section

63-11-1 et seq.):

FUND AMOUNT

Crime Victins' Conpensation Fund.................... $ 10.00

State Court Education Fund.......................... 1.50

State Prosecutor Education Fund...................... 1.00
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Driver Training Penalty Assessment Fund............. 22.00

Law Enforcenent O ficers Training Fund.............. 11. 00
Emer gency Medical Services Qperating Fund........... 10. 00
M ssi ssi ppi Al cohol Safety Education Program Fund. .. 5.00
Federal - State Al cohol ProgramFund.................. 10. 00

M ssi ssippi Crine Laboratory

Inmplied Consent Law Fund....................... 25. 00
Spinal Cord and Head Injury Trust Fund.............. 25. 00
Capi tal Defense Counsel * * * Fund.................. 1.89
Indigent Appeals Fund............. ... .. ... .. .. .. .... 2.29
Capi tal Post-Conviction Counsel Fund............... 2.33
Victine of Donestic Violence Fund................... .49
State CGeneral Fund.......... ... .. . .. .. ... . 35. 00

Law Enforcenent O ficers and Fire Fighters Death
Benefits Trust Fund............. ... .. .. ... ..... .50
State Prosecutor Conpensation Fund for the purpose

of providing additional conpensation for |egal

assistants to district attorneys............... 1.00
Crisis Intervention Mental Health Fund.............. 10. 00
Drug Court Fund......... ... ... 10. 00
TOTAL STATE ASSESSMENT. . . ... . $ 184.00
(3) Gane and Fish Law violations. 1In addition to any

nonetary penalties and any other penalties inposed by |aw, there
shal |l be inposed and collected the follow ng state assessnent from
each person upon whom a court inposes a fine or other penalty for

any violation of the gane and fish statutes or regulations of this

state:
FUND AMOUNT
State Court Education Fund........................... $ 1.50
State Prosecutor Education Fund...................... 1.00
Law Enforcenent Oficers Training Fund............... 5.00
Hunt er Education and Training Program Fund........... 5.00
State CGeneral Fund......... ... .. .. . .. .. .. 30. 00
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Law Enforcenent O ficers and Fire Fighters Death

Benefits Trust Fund............ .. .. .. ... .. ...... .50
State Prosecutor Conpensation Fund for the purpose

of providing additional conpensation for |egal

assistants to district attorneys................ 1.00
Crisis Intervention Mental Health Fund............... 10. 00
Drug Court Fund.......... . . .. . 10. 00
Capi tal Defense Counsel Fund.......................... 1.89
I ndigent Appeals Fund........... ... .. ... . . . . .. .. .. .. .. 2.29
Capi tal Post-Conviction Counsel Fund.................. 2.33
Victins of Donmestic Violence Fund...................... .49
TOTAL STATE ASSESSMVENT. . . ..\ttt $ 71.00
(4) Litter Law violations. 1In addition to any nonetary

penal ties and any other penalties inposed by |law, there shall be

i nposed and collected the follow ng state assessnent from each

person upon whom a court inposes a fine or other penalty for any

violation of Section 97-15-29 or 97-15-30:

FUND AMOUNT

Statewide Litter Prevention Fund..................... $ 25.00

State Prosecutor Conpensation Fund for the purpose

of providing additional conpensation for |egal

assistants to district attorneys................ 1.00
Crisis Intervention Mental Health Fund............... 10. 00
Drug Court Fund....... ... . . .. 10. 00
Capital Defense Counsel Fund.......................... 1.89
I ndigent Appeals Fund........... ... .. .. .. . .. .. .. .. .. .. 2.29
Capi tal Post-Conviction Counsel Fund.................. 2.33
Victins of Donmestic Violence Fund...................... .49
TOTAL STATE ASSESSMVENT. . ..o\ttt e $ 53.00
(5 O her msdeneanors. |In addition to any nonetary

penal ties and any ot her penalties inposed by Iaw, there shall be

i nposed and collected the follow ng state assessnent from each

person upon whom a court inposes a fine or other penalty for any
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m sdeneanor viol ation not specified in subsection (1), (2) or (3)
of this section, except offenses relating to vehicular parking or

registration

FUND AMOUNT
Crime Victins' Conmpensation Fund..................... $ 10.00
State Court Education Fund........................... 1.50
State Prosecutor Education Fund...................... 1.00
Law Enforcenent Oficers Training Fund............... 5.00
Capi tal Defense Counsel * * * Fund................... 1.89
Indigent Appeals Fund............. ... .. ... .. .. .. .. ... 2.29
Capi tal Post-Conviction Counsel Fund................. 2.33
Victine of Domestic Violence Fund.................... .49
State General Fund......... . ... . .. . .. .. .. 30. 00
State Crime Stoppers Fund............. ... .. .. .. .. .... 1.50

Law Enforcenent O ficers and Fire Fighters Death
Benefits Trust Fund............................. . 50
State Prosecutor Conpensation Fund for the purpose

of providing additional conpensation for |egal

assistants to district attorneys................ 1.00
Crisis Intervention Mental Health Fund............... 10. 00
Drug Court Fund....... ... . . ... 8.00
Judicial Performance Fund............................ 2.00
TOTAL STATE ASSESSMVENT. . . ..\ttt $ 77.50
(6) Oher felonies. 1In addition to any nonetary penalties

and any other penalties inposed by |law, there shall be inposed and
collected the follow ng state assessnent from each person upon
whom a court inposes a fine or other penalty for any felony

vi ol ation not specified in subsection (1), (2) or (3) of this

section:
FUND AMOUNT
Crime Victins' Conmpensation Fund..................... $ 10.00
State Court Education Fund........................... 1.50
State Prosecutor Education Fund...................... 1.00
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Law Enforcenent Oficers Training Fund............... 5.00
Capi tal Defense Counsel * * * Fund................... 1.89
Indigent Appeals Fund............. ... .. ... .. .. .. .. ... 2.29
Capi tal Post-Conviction Counsel Fund................. 2.33
Victine of Donmestic Violence Fund.................... .49
State General Fund.......... ... .. . .. .. .. 60. 00
Crimnal Justice Fund.......... ... ... ... .. . .. .. ... 50. 00
Law Enforcenent O ficers and Fire Fighters Death
Benefits Trust Fund.......... ... ... .. ... .. ...... .50
State Prosecutor Conpensation Fund for the purpose
of providing additional conpensation for |egal
assistants to district attorneys................ 1.00
Crisis Intervention Mental Health Fund............... 10. 00
Drug Court Fund....... ... . . ... 10. 00
TOTAL STATE ASSESSMENT. . . . ... e $156. 00
(7) 1If afine or other penalty inposed is suspended, in
whol e or in part, such suspension shall not affect the state
assessnent under this section. No state assessnent inposed under

the provisions of this section may be suspended or reduced by the

court.

(8) After a determnation by the court of the anmount due

, It

shall be the duty of the clerk of the court to pronptly coll ect

all state assessnents inposed under the provisions of this

section. The state assessnents inposed under the provisions of

this section may not be paid by personal check. It shall be t
duty of the chancery clerk of each county to deposit all such

state assessnents collected in the circuit, county and justice
courts in such county on a nonthly basis with the State Treasu
pursuant to appropriate procedures established by the State

Auditor. The chancery clerk shall make a nonthly | unp-sum dep

he

rer

osit

of the total state assessnents collected in the circuit, county

and justice courts in such county under this section, and shal

report to the Departnment of Finance and Adm nistration the tot
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nunber of violations under each subsection for which state
assessnents were collected in the circuit, county and justice
courts in such county during such nonth. It shall be the duty of
the municipal clerk of each municipality to deposit all such state
assessnents collected in the municipal court in such municipality
on a nonthly basis with the State Treasurer pursuant to
appropriate procedures established by the State Auditor. The
muni ci pal clerk shall nake a nonthly | unp-sum deposit of the tota
state assessnents collected in the nunicipal court in such
muni ci pality under this section, and shall report to the
Departnent of Finance and Adm nistration the total nunber of

vi ol ati ons under each subsection for which state assessnents were
collected in the nmunicipal court in such municipality during such
nont h.

(9) It shall be the duty of the Departnent of Finance and
Adm nistration to deposit on a nonthly basis all such state
assessnents into the proper special fund in the State Treasury.
The nonthly deposit shall be based upon the nunber of violations
reported under each subsection and the pro rata anount of such
assessnent due to the appropriate special fund. The Departnent of
Fi nance and Adm nistration shall issue regulations providing for
the proper allocation of these special funds.

(10) The State Auditor shall establish by regul ation
procedures for refunds of state assessnents, including refunds
associ ated with assessnents inposed before July 1, 1990, and
refunds after appeals in which the defendant's conviction is
reversed. The Auditor shall provide in such regul ations for
certification of eligibility for refunds and may require the
def endant seeking a refund to submt a verified copy of a court
order or abstract by which such defendant is entitled to a refund.
Al'l refunds of state assessnents shall be nmade in accordance with

t he procedures established by the Auditor.
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361 SECTION 6. This act shall take effect and be in force from
362 and after July 1, 2005.
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