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Senat or (s) Tur ner To: Judiciary, Division B

SENATE BI LL NO. 2901

AN ACT TO CREATE THE M SSI SSI PPl POST CONVI CTI ON DNA TESTI NG
ACT; TO PROVI DE THAT CONVI CTED FELONS MAY APPLY FOR DNA TESTI NG
FOR EXCULPATORY PURPOSES UNDER CERTAI N Cl RCUMSTANCES; TO PROVI DE
FOR NOTI CE TO VARI QUS PARTI ES; TO PROVI DE FOR COURT REVIEW TO
PROVI DE FOR LABORATORY SELECTI ON;, AND FOR RELATED PURPCSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. The followi ng shall be codified as Section
99-39-5.1, M ssissippi Code of 1972:

99-39-5.1. A person convicted of a felony may file an

application under the provisions of this section of the

M ssi ssi ppi Uni form Post Conviction Collateral Relief Act
requesting DNA testing of evidence containing biological material.
The application must be signed by the applicant and nust all ege
the foll ow ng:

(a) That the applicant is factually innocent of the
crime for which he was convicted, regardl ess of whether the
applicant pled guilty or nolo contendere; and

(b) That evidence potentially suitable for DNA testing
was secured in relation to the offense that is the basis of the
chal | enged conviction, whether or nor it was used at trial; and

(c) (i) DNA testing was not perforned on the evidence
secured in relation to the offense either because DNA testing was
not avail able, or was avail able but not technol ogically capabl e of
provi di ng probative results, or for any other reason that was not
the fault of the convicted person; or

(ii) A though the evidence was previously
subjected to DNA testing, it can now be subjected to newer testing

techni ques that provide a reasonable |ikelihood of results that

S. B. No. 2901 *SS02/R406* Gl/ 2
05/ SS02/ R406
PAGE 1



29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61

are nore accurate and probative that the results of the previous
test.

(2) The application shall be filed in the trial court where
t he applicant was convicted and served on the Attorney Ceneral,
the district attorney of the county where the applicant was
convicted, and the | aw enforcenent agency in possession of the
evidence. After service of the application, no evidence shall be
destroyed that is relevant to a case in which an application for
DNA testing has been filed until the case has finally been
resol ved the courts.

(3) After service of the notion, the court shall hold a
hearing to determ ne that:

(a) The evidence still exists and is in a condition
maki ng DNA testing possible; and

(b) It has been subjected to a chain of custody
sufficient to establish that it has not been substituted, tanpered
with, replaced or altered in any nmaterial aspect. For purposes of
this section, evidence that has been in the custody of |aw
enforcenent, other governnent officials, or a public or private
hospital, shall be presuned to satisfy the chain of custody
requi renent of this subsection; and

(c) There is a reasonabl e doubt based on conpetent
evi dence, whether or not introduced at trial, as to the guilt of
the applicant; and

(d) There is a reasonable likelihood that the requested
DNA testing wll resolve the doubt and establish the innocence or
guilt of the applicant.

(4) If the court finds that all criteria have been net, the
court shall order that the requested forensic DNA testing be
conducted. A copy of the order shall be served on the Attorney
General, the district attorney of the county where the applicant
was convi cted, and the | aw enforcenent agency which has possession

of the evidence to be tested, including, but not imted to,
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sheriffs, the Departnent of Public Safety, |ocal police agencies
and crime | aboratories. |If the court finds that the applicant did
not satisfy all of the above requirenents, it shall dism ss the
application. An applicant may appeal the dism ssal of the
application for DNA testing to the M ssissippi Suprene Court.

(5) Testing shall be conducted by a | aboratory mutually
agreed upon by the applicant and the district attorney. 1In the
event that the two (2) parties cannot agree, the court shal
designate a |l aboratory that is accredited by the Anerican Society
of Crine Laboratory Directors/Laboratory Accreditation Board
(ASCLD/LAB) in forensic DNA analysis to performthe tests.

(6) (a) The costs of testing shall be borne by the
applicant, unless the applicant is found to be indigent, in which
case the costs of testing shall be borne by the state. No other
public noney nmay be used to pay for the DNA testing authorized
under the provisions of this section.

(b) There is created in the State Treasury a speci al
fund to be known as the Indigent | nmates' Post Conviction DNA
Testing Fund. The purpose of the fund shall be to provide funding
for the DNA testing under Senate Bill No. 2901, 2005 Regul ar
Session. The fund shall be a continuing fund, not subject to
fiscal-year Iimtations, shall be adm nistered by the
Adm nistrative Ofice of the Courts, and shall consist of:

(1) Monies appropriated by the Legislature for the
pur poses of fundi ng post conviction DNA testing for indigent
i nmat es;

(iii1) Monies received fromthe federal governnent;

(iv) Donations; and

(v) Monies received fromsuch other sources as may
be provided by | aw.

(7) The results of the testing shall be forwarded to the
applicant, the trial court, and the district attorney. The trial

court shall hold a hearing to determ ne whether it is reasonably
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probable that, had the results been available at the tine of
trial, the person would not have been convicted. |If the trial
court determnes that it is reasonably probable that the person
woul d not have been convicted, the court shall grant post
conviction relief to the prisoner and vacate the prisoner’s
convi ction and sentence.

(8 Filing an application under this section shall not
preclude or substitute for an application for post conviction
relief based on any other provision of the Uniform Post Conviction
Rel i ef Act.

(9) Applications for DNA testing under this section may be
made on or before Decenber 31, 2010. After Decenber 31, 2010,
applications shall be subject to the three-year statute of
limtations and its exceptions that apply to all Applications for
Post Conviction Relief as provided in Section 99-39-5.

SECTION 2. This act shall take effect and be in force from
and after July 1, 2005.
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