M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2005

By: Senator(s) Tollison, A britton, Burton, To: Judiciary, Division B
Butl er, O arke, Cuevas, Davis, Dawkins,

Dearing, Flowers, Harvey, Hyde-Smith, Jackson

(15t h), Jackson (11th), Jackson (32nd),

Jordan, King, Lee (47th), Lee (35th), Morgan,

Nunnel ee, Ross, Thames, Thomas, Walley, Walls

SENATE BILL NO 2864
(As Passed the Senate)

1 AN ACT TO AMEND SECTI ON 97-5-33, M SSI SSI PPl CODE OF 1972, BY
2 PROH BI TING EXPLO TATI ON OF A CH LD BY CAUSI NG THAT CH LD TO TAKE
3 SEXUALLY PROVOCATI VE PI CTURES; TO AMEND SECTI ON 97-5- 35,

4 M SSISSIPPI CODE OF 1972, TO REVISE THE PENALTI ES FOR EXPLO TATI ON
5 OF CH LDREN; TO AMEND SECTI ON 97-5-39, M SSI SSI PPl CODE OF 1972,

6 TO REVISE THE PENALTI ES FOR FELONI QUS ABUSE OR BATTERY OF A CHI LD;
7 AND FOR RELATED PURPOSES.

8 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
9 SECTION 1. Section 97-5-33, M ssissippi Code of 1972, is

10 anended as foll ows:

11 97-5-33. (1) No person shall, by any neans incl uding

12 conputer, cause, solicit or knowingly permt any child to engage
13 in sexually explicit conduct or in the sinulation of sexually

14 explicit conduct for the purpose of producing any visual depiction
15 of such conduct.

16 (2) No person shall, by any neans including conputer,

17 photograph, film video tape or otherw se depict or record a child
18 engaging in sexually explicit conduct or in the sinulation of

19 sexually explicit conduct.

20 (3) No person shall, by any neans including conputer,

21 know ngly send, transport, transmt, ship, nail or receive any

22 phot ograph, draw ng, sketch, film video tape or other visual

23 depiction of an actual child engaging in sexually explicit

24  conduct.

25 (4) No person shall, by any neans including conputer,

26 receive with intent to distribute, distribute for sale, sell or

27 attenpt to sell in any manner any photograph, draw ng, sketch,

28 film video tape or other visual depiction of an actual child

29 engaging in sexually explicit conduct.
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(5 No person shall, by any neans including conputer,
possess any phot ograph, drawi ng, sketch, film video tape or other
vi sual depiction of an actual child engaging in sexually explicit
conduct .

(6) No person shall, by any neans including conputer,
knowi ngly entice, induce, persuade, seduce, solicit, advise,
coerce, or order a child to neet wwth the defendant or any other
person for the purpose of engaging in sexually explicit conduct.

(7) No person shall by any neans, including conputer,

know ngly entice, induce, persuade, seduce, solicit, advise,

coerce or order a child to produce any visual depiction of adult

sexual conduct or any sexually explicit conduct.

(8) The fact that an undercover operative or |aw enforcenent
officer was involved in the detection and investigation of an
of fense under this section shall not constitute a defense to a
prosecution under this section.

(9) For purposes of determining jurisdiction, the offense is
committed in this state if all or part of the conduct described in
this section occurs in the State of Mssissippi or if the
transm ssion that constitutes the offense either originates in
this state or is received in this state.

SECTION 2. Section 97-5-35, M ssissippi Code of 1972, is
amended as foll ows:

97-5-35. Any person who violates any provision of * * *
Section 97-5-33 shall be guilty of a felony and upon conviction

shall be fined not less than Fifty Thousand Dol | ars ($50, 000. 00)
nor nore than Five Hundred Thousand Dol |l ars ($500, 000. 00) and

shall be inprisoned for not less than five (5) years nor nore than
forty (40) years * * *  Any person convicted of a second or
subsequent violation of * * * Section 97-5-33 shall be fined not

| ess than One Hundred Thousand Dol |l ars ($100, 000.00) nor nore than

One MIlion Dollars ($1,000,000.00) and shall be confined in the

custody of the Departnent of Corrections for life or such | esser
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termas the court may determ ne, but not |ess than twenty (20)

years * * *,

SECTION 3. Section 97-5-39, M ssissippi Code of 1972, is

anended as foll ows:

97-5-39. (1) (a) Except as otherwi se provided in this

section, any parent, guardian or other person who willfully
commts any act or omts the performance of any duty, which act or
om ssion contributes to or tends to contribute to the neglect or
del i nquency of any child or which act or om ssion results in the
abuse * * * of any child, as defined in Section 43-21-105(m of
the Youth Court Law, or who knowingly aids any child in escaping
or absenting hinmself fromthe guardi anship or custody of any
person, agency or institution, or know ngly harbors or conceals,
or aids in harboring or concealing, any child who has absented

hi rsel f w thout perm ssion fromthe guardi anship or custody of any
person, agency or institution to which the child shall have been
commtted by the youth court shall be guilty of a m sdeneanor, and
upon conviction shall be punished by a fine not to exceed One
Thousand Dol | ars ($1, 000.00), or by inprisonment not to exceed one
(1) year in jail, or by both such fine and inprisonnent.

(b) If the child s deprivation of necessary food,

clothing, shelter, health care or supervision appropriate to the

child s age results in substantial harmto the child' s physical,

nental or enotional health, the person nay be sentenced to

i nprisonment for not nore than five (5) years or to paynent of a

fine of not nore than Five Thousand Dol |l ars ($5, 000.00), or both.

(c) A parent, legal guardian or other person who

knowi ngly permts the continuing physical or sexual abuse of a

child is guilty of neglect of a child and may be sentenced to

i nprisonment for not nore than five (5) years or to paynent of a

fine of not nore than Five Thousand Dol |l ars ($5, 000.00), or both.

(2) (a) Any person who shall intentionally (i) burn any

child, (ii) torture any child or, (iii) except in self-defense or
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in order to prevent bodily harmto a third party, whip, strike or
ot herwi se abuse or nutilate any child in such a manner as to cause
serious bodily harm shall be guilty of felonious abuse * * * of a

child and, upon conviction, shall be sentenced to inprisonnent in

the custody of the Departnment of Corrections for life or such

| esser termof inprisonnent as the court may determ ne, but not

|l ess than ten (10) years. For any second or subsequent conviction

under this subsection, the person shall be sentenced to

i nprisonnment for life.

(b) (i) A parent, legal guardian or caretaker who

endangers a child' s person or health by know ngly causing or

permtting the child to be present where any person is selling,

manuf acturing or possessing i medi ate precursors or chem cal

substances with intent to manufacture, sell or possess a

control |l ed substance as prohibited under Section 41-29-139 or

41-29-313, is guilty of child endangernent and nmay be sentenced to

i nprisonment for not nore than five (5) years or to paynent of a

fine of not nore than Five Thousand Dol | ars ($5, 000.00), or both.

(ii) 1If the endangernent results in substanti al

harmto the child' s physical, nental or enotional health, the

person may be sentenced to inprisonnment for not nore than ten (10)

years or to paynent of a fine of not nore than Ten Thousand

Dol I ars ($10, 000.00), or both.

(3) Nothing contained in this section shall prevent
proceedi ngs agai nst the parent, guardian or other person under any
statute of this state or any municipal ordi nance defining any act
as a crinme or msdeneanor. Nothing in the provisions of this
section shall preclude any person fromhaving a right to trial by
jury when charged with having violated the provisions of this
section.

(4) After consultation with the Departnent of Human
Services, a regional nental health center or an appropriate

pr of essi onal person, a judge may suspend inposition or execution
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of a sentence provided in subsections (1) and (2) of this section
and in lieu thereof require treatnent over a specified period of
time at any approved public or private treatnent facility. A

person may be eligible for treatnent in lieu of crimnal penalties

no nore than one (1) tine.

(5 In any proceeding resulting froma report made pursuant
to Section 43-21-353 of the Youth Court Law, the testinony of the
physi cian making the * * * report regarding the child' s injuries
or condition or cause thereof shall not be excluded on the ground
that the physician's testinmony violates the physician-patient
privilege or simlar privilege or rule against disclosure. The
physician's report shall not be considered as evidence unl ess
i ntroduced as an exhibit to his testinony.

(6) Any crimnal prosecution arising froma violation of
this section shall be tried in the circuit, county, justice or
muni ci pal court having jurisdiction; provided, however, that
not hi ng herein shall abridge or dilute the contenpt powers of the
yout h court.

SECTION 4. This act shall take effect and be in force from

and after July 1, 2005.
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