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Senat or (s) Ross To: Finance

SENATE BI LL NO. 2795

AN ACT TO CREATE THE "M SSI SSI PPl SMALL BUSI NESS REGULATORY
FLEXI BI LI TY ACT"; TO MAKE LEG SLATI VE FI NDI NGS; TO DEFI NE CERTAI N
TERMS AS USED I N THE ACT; TO ESTABLI SH A SMALL BUSI NESS REGULATORY
REVI EW COW TTEE; TO | MPROVE STATE RULEMAKI NG BY CREATI NG
PROCEDURES TO ANALYZE THE ECONOM C | MPACT ON AND AVAI LABI LI TY OF
MORE FLEXI BLE APPROACHES FOR SMALL BUSI NESS; AND FOR RELATED
PURPGOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. The M ssissippi Legislature finds that:

(a) A vibrant and growi ng small business sector is
critical to creating jobs in a dynam c econony;

(b) Small businesses bear a disproportionate share of
regul atory costs and burdens;

(c) Fundanental changes that are needed in the
regul atory and enforcenent culture of state agencies to nmake them
nore responsive to small business can be nmade wi t hout conprom sing
the statutory m ssions of the agencies;

(d) Wen adopting regulations to protect the health,
safety and econom c wel fare of M ssissippi, state agencies should
seek to achieve statutory goals as effectively and efficiently as
possi bl e wit hout inposing unnecessary burdens on small enpl oyers;

(e) Uniformregulatory and reporting requirenments can
i npose unnecessary and di sproportionately burdensone demands
i ncluding legal, accounting and consulting costs upon snal
busi nesses with |imted resources;

(f) The failure to recognize differences in the scale
and resources of regul ated busi nesses can adversely affect
conpetition in the marketpl ace, discourage innovations and

restrict inprovenents in productivity;
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(g) Unnecessary regulations create entry barriers in
many i ndustries and di scourage potential entrepreneurs from
i ntroduci ng beneficial products and processes;

(h) The practice of treating all regul ated busi nesses
as equivalent may lead to inefficient use of regul atory agency
resources, enforcenent problens, and, in sone cases, to actions
inconsistent wwth the legislative intent of health, safety,
envi ronnmental and economic welfare |egislation;

(i) Alternative regul atory approaches which do not
conflict with the stated objective of applicable statutes nay be
available to mnimze the significant econom c inpact of rules on
smal | busi nesses; and

(j) The process by which state regul ations are
devel oped and adopted should be reforned to require agencies to
solicit the ideas and comments of small businesses, to exam ne the
i npact of proposed and existing rules on such businesses, and to
review the continued need for existing rules.

ARTI CLE IV
SMALL BUSI NESS REGULATORY FLEXI BI LI TY.
SECTION 2. The follow ng shall be codified as Section
25-43-4.101, M ssissippi Code of 1972:
25-43-4.101. Title. This article may be cited as the

"M ssissippi Small Business Regulatory Flexibility Act".
SECTION 3. The follow ng shall be codified as Section
25-43-4.102, M ssissippi Code of 1972:
25-43-4.102. Definitions. As used in this article:

(a) "Agency" is defined in Section 25-43-1.102;

(b) "Departnent” neans the M ssissippi Devel opnent
Aut hority;

(c) "Commttee" nmeans the Small Busi ness Regul atory

Revi ew Comm t t ee;
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(d) "Rule" is defined in Section 25-43-1.102, except
that the term"rule"” shall not include energency or preenptive
rul es; and

(e) "Small business" neans a for-profit business entity
enpl oyi ng fewer than one hundred (100) full-time enpl oyees or
havi ng gross annual sales or revenues of less than Five MIIlion
Dol | ars ($5, 000, 000. 00).

SECTION 4. The follow ng shall be codified as Section

25-43-4.103, M ssissippi Code of 1972:

25-43-4.103. Small| Business Regul atory Review Conmmttee.

(1) (a) There is established a Small Business Regul atory Review
Committee.
(2) The duties of the conmttee shall be to:

(a) Provide agencies with input regardi ng proposed
per manent rules which nmay have an adverse econom c inpact upon
smal | business and for which a notice of intended action is
publ i shed by the Secretary of State on or after July 1, 2005;

(b) Review any rule promul gated by a state agency for
whi ch notice has been given by the agency to the commttee that
t he proposed rule has or may have an adverse econom c effect upon
smal | busi ness and make recomrendati ons to the agency and or the
Legi sl ature regarding the need for a rule or |egislation;

(c) Petition an agency to anend, revise, or revoke an
exi sting regul ati on based on an adverse econom c inpact on snall
busi ness; and

(d) Advise and assist agencies in conplying with the
provi sions of and performany and all acts and duties set forth
and authorized in the M ssissippi Small Business Regul atory
Flexibility Act.

(3) The commttee is assigned to the M ssissippi Devel opnment
Authority for adm nistrative purposes only. The departnent shal
act as a coordinator for the conmttee, and shall not be required

to provide | egal counsel for the conmttee.
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(4) The commttee shall consist of thirteen (13) nenbers,

who shall be appointed as foll ows:
(a) Three (3) nenbers to be appointed by the Governor;
(b) Three (3) nenbers to be appointed by the Lieutenant
Gover nor;
(c) Three (3) nenbers to be appointed by the Speaker of
t he House of Representatives; and
(d) Four (4) nenbers to include one (1) small business
representative nenber fromeach of the follow ng business
associ ations, as designated by each respective business
associ ation:
(1) National Federation of |Independent Business;
(i1) Mssissippi Manufacturer's Association;
(ti1) Mssissippi Retail Association; and
(itv) Mssissippi Petrol eum Marketers and
Conveni ence Stores Associ ation.

(5) Appointnents to the coomittee shall be representative of
a variety of small businesses in this state. Al appointed
menbers shall be either current or former owners or officers of a
smal | busi ness.

(6) The initial appointnents to the coonmttee shall be made
Wi thin sixty (60) days fromJuly 1, 2005. The M ssissipp
Devel opnent Authority shall provide the nane and address of each
appoi ntee to the Governor, Lieutenant Governor, the President Pro
Tenpore of the Senate, the Speaker of the House of Representatives
and the Secretary of State.

(7) (a) Menbers initially appointed to the commttee shal
serve for terns endi ng Decenber 31, 2006. Thereafter, appointed
menbers shall serve two-year terns that expire on Decenber 31 of
t he second year.

(b) The Governor shall appoint the initial chair of the
commttee fromthe appointed nmenbers for a term endi ng Decenber

31, 2006, and shall appoint subsequent chairs of the commttee
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127 fromthe appointed nenbers for two-year terns that expire on

128 Decenber 31 of the second year.

129 (8) Menbers shall not receive any conpensation

130 (9) The commttee shall neet as determ ned by the chair of
131 the conmttee.

132 (10) A mjority of the voting nenbers of the commttee shal
133 constitute a quorumto do business. The concurrence of a majority
134 of the nenbers of the commttee present and voting shall be

135 necessary to nmake any action of the commttee valid.

136 (11) No appointed commttee nenber shall serve nore than
137 three (3) consecutive terns.

138 SECTION 5. The follow ng shall be codified as Section

139 25-43-4.104, M ssissippi Code of 1972:

140 25-43-4.104. Proposed permanent rules; determ nation of

141 inpact on snall business. (1) Prior to submtting proposed

142 permanent rules for adoption, anendnent, revision or revocation
143 pursuant to the M ssissippi Admnistrative Procedures Law, the
144 agency shall conply with Section 25-43-3.105(2)(d) in order to
145 determ ne whether the proposed rul es adversely affect snal

146 business by preparing an econom c inpact statenent that includes
147 the foll ow ng:

148 (a) An identification and estinmate of the nunber of
149 small businesses subject to the proposed regul ation;

150 (b) The projected reporting, recordkeeping and ot her
151 admnistrative costs required for conpliance with the proposed
152 regulation, including the type of professional skills necessary
153 for preparation of the report or record,

154 (c) A statenent of the probable effect on inpacted
155 smal | businesses;

156 (d) A description of any less intrusive or |less costly
157 alternative nethods of achieving the purpose of the proposed

158 regqgul ation.
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(2) |If the proposed rules may have an adverse economc
ef fect upon small business, the agency shall submt a copy of the
proposed rules and the economi c inpact statenment to the commttee
for its review and comment pursuant to the review and conment
provi sions of the M ssissippi Adm nistrative Procedures Law.
During the commttee review process, the director or the
director's designee of the pronul gati ng agency shall be avail able
at the request of the commttee for comment on the proposed
regul ati on.

(3) Wthin the review and coment period, if the conmttee
determ nes that the proposed rules nmay have an adverse econom c
ef fect upon small business, the conmttee shall submt to the
agency a request to prepare a regulatory flexibility analysis in
whi ch the agency, consistent with health, safety and environnental
and econom c wel fare, shall consider utilizing regulatory nethods
that will acconplish the objectives of applicable statutes while
m nim zi ng adverse inpact on snmall businesses. The request shal
be made no later than the end of the public comment period that
follows the notice of proposed regulation, as provided in Section
25-43-3.104; the promul gating agency shall have sixty (60) days
fromthe date of the request to conplete a regulatory flexibility
anal ysis and deliver the analysis to the conmttee. The
regul atory flexibility analysis shall consider the availability
and practicability of less restrictive alternatives that could be
i npl emented, and creative, innovative or flexible nmethods of
conpliance for small businesses. |In preparing the analysis, the
agency shall consider, without l[imtation, each of the follow ng
met hods of reducing the inpact of the proposed regul ation on small
busi nesses:

(a) The establishnment of |ess stringent conpliance or

reporting requirenments for small businesses;
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(b) The establishnment of |ess stringent schedul es or
deadl i nes for conpliance or reporting requirenents for snal
busi nesses;

(c) The consolidation or sinplification of conpliance
or reporting requirenents for small businesses;

(d) The establishnment of performance standards for
smal | busi nesses to replace design or operational standards
required in the proposed regul ation; and

(e) The exenption of small businesses fromall or any
part of the requirenents contained in the proposed regul ations.

(4) The commttee shall, if applicable, submt to the
promul gati ng agency, no later than thirty (30) days after the
receipt of the regulatory flexibility analysis prepared by the
promul gati ng agency, a witten statenent advising the agency that
a proposed permanent regul ation has significant adverse inpact on
smal | busi ness.

(5 A small business that is adversely affected or aggrieved
by final agency action is entitled to judicial review of agency
conpliance wth the requirenents of this article. A small
busi ness may seek such review during the period begi nning on the
date of final agency action.

(6) To ensure that any final rule continues to mnim ze
econom ¢ i npact on snall businesses in a manner consistent with
the stated objectives of applicable statutes, each agency shall,
during any periodic reviewr required by this chapter, consider the
foll ow ng factors:

(a) The continued need for the rule;

(b) The nature of conplaints or comrents received
concerning the rule fromthe public;

(c) The conplexity of the rule;

(d) The extent to which the rule overl aps, duplicates,
or conflicts with other federal, state and | ocal governnenta

rul es; and
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(e) The length of time since the rule has been
eval uated or the degree to which technol ogy, econom c conditions,
or other factors have changed in the area affected by the rule.
SECTION 6. The follow ng shall be codified as Section
25-43-4.105, M ssissippi Code of 1972:

25-43-4.105. Pronulgated rules; petition objecting to

adverse effect on small business; review of commttee decision.

(1) For pronul gated regul ations, the conmttee may file a witten
petition with the agency that has pronul gated the regul ati ons
opposing all or part of a regulation that has a significant
adverse inpact on small business.

(a) Wthin sixty (60) days after the receipt of the
petition, the agency shall determ ne whether the inpact statenent
or the public hearing addressed the actual and significant inpact
on small business or if conditions justifying the regulation have
changed. The agency shall submt a witten response of its
determ nation to the conmttee within sixty (60) days after
recei pt of the petition. |If the agency determ nes that the
petition nerits the anmendnent, revision, or revocation of a
regul ation, the agency may initiate proceedi ngs in accordance with
the applicable requirenents of the M ssissippi Adm nistrative
Procedures Law.

(b) If the agency determ nes that the petition does not
nmerit the amendnent or repeal of a regulation, the commttee
pronmptly shall convene a neeting for the purpose of determ ning
whet her to recommend that the agency initiate proceedings to anmend
or repeal the regulation in accordance with the M ssissipp
Adm ni strative Procedures Law. The review nust be based upon the
actual record presented to the agency. The commttee shall base
its recomendati on on any of the follow ng reasons:

(1) The actual inpact on small business was not

reflected in, or significantly exceeded, the econom c i npact
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statenent fornul ated by the pronul gati ng agency, pursuant to
Section 25-43-3.105 or 25-43-4.104; or

(i1) The actual inpact was not previously
considered by the agency in its econon c inpact statenent
formul ated pursuant to Section 25-43-3.105 or 25-43-4.104 or its
regulatory flexibility analysis formul ated pursuant to Section
25-43-4.104; or

(ti1) The technol ogy, econom c conditions or other
rel evant factors justifying the purpose for the regul ati ons have
changed or no | onger exist.

(2) If the commttee recomends that any agency initiate
regul ati on proceedings for a reason enunerated in this section,
the commttee shall submt to the Speaker of the House of
Representatives and the President Pro Tenpore of the Senate an
eval uation report and the agency's response as required by this
section. The Legislature may take later action in response to the
eval uation report and the agency's response as the Legislature
finds appropriate.

SECTION 7. The follow ng shall be codified as Section
25-43-4.106, M ssissippi Code of 1972:

25-43-4.106. Waiver of admnistrative penalties or fines.

(1) Notw thstanding any other law of this state, any agency
authorized to assess adm nistrative penalties or admnistrative
fines upon a business may wai ve or reduce any admnistrative
penalty or adm nistrative fine for a violation of any statute,
ordi nance, or rules by a small business under the follow ng
condi tions:

(a) The small business corrects the violation within
thirty (30) days or less after receipt of a notice of violation or
citation; or

(b) The violation was the result of an excusable
m sunder st andi ng of an agency's interpretation of a rule.

(2) Subsection (1) of this section shall not apply when:
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(a) A small business has been notified of the violation
of a statute, ordinance, or rule by the agency pursuant to this
section and has been given an opportunity to correct the violation
on a prior occasion;

(b) A small business fails to exercise good faith in
conplying wwth the statute, ordinance or rule;

(c) Awviolation involves willful or crimnal conduct;

(d) Awviolation results in serious health, safety or
envi ronnent al inpact; or

(e) The penalty or fine is assessed pursuant to a
federal |aw or regulation and for which no waiver or reduction is
aut hori zed by the federal |aw or regul ation.

SECTION 8. The follow ng shall be codified as Section
25-43-4.107, M ssissippi Code of 1972:
25-43-4.107. Applicability. The M ssissippi Small Business

Regul atory Flexibility Act shall not apply to:

(a) Proposed permanent rules by an agency to inpl enent
a statute or ordinance that does not require an agency to
interpret or describe the requirenments of the statute or
ordi nance, such as state legislative or federally nmandated
provi sions which afford the agency no discretion to consider |ess
restrictive alternatives.

(b) Any rule required by the federal governnent

pursuant to a state/federal program del egati on agreenent or

contract.

(c) Any rule expressly required by state | aw,

(d) A tenmporary rule adopted pursuant to Section
25-43- 3. 108.

SECTION 9. This act shall take effect and be in force from

and after July 1, 2005.
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