M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2005

By:

OCO~NOUITRAWNE

Senator (s) Hyde-Smith, Lee (35th) To: Agriculture; Judiciary
Division A

SENATE BILL NO. 2790
(As Sent to Governor)

AN ACT TO AMEND SECTI ONS 69-25-51 THROUGH 69- 25- 63,
M SSI SSI PPl CODE OF 1972, TO REVI SE THE ADM NI STRATI VE HEARI NG
PROCEDURE FOR THE BUREAU OF PLANT | NDUSTRY; TO PROVI DE AN
EMERGENCY PROCEDURE WHEN A HERBI CI DE OR | NSECTI Cl DE VI CLATI ON
PRESENTS A CLEAR AND PRESENT DANGER TO THE HEALTH, SAFETY OR
VELFARE OF THE PUBLI C, TO AUTHORI ZE THE DEPARTMENT OF AGRI CULTURE
AND COVMERCE TO | SSUE EMERGENCY ORDERS PRI OR TO A HEARI NG VWHEN
SUCH VI OLATI ONS OCCUR; TO PROVI DE FOR THE REPEAL OF THE
ADM NI STRATI VE FI NE; TO AMEND SECTI ON 69-19-15, M SSI SSI PPl CODE
OF 1972, TO CONFORM REGULATI ON OF PROFESSI ONAL SERVI CES TO THE
REVI SED ADM NI STRATI VE HEARI NG PROCEDURE; TO AMEND SECTI ONS
69-21-7, 69-21-9 AND 69-21-13, M SSI SSI PPl CODE OF 1972, TO
CONFORM THE REGULATI ON OF AERI AL APPLI CATI ON OF HORMONE- TYPE
HERBI Cl DES TO THE REVI SED ADM NI STRATI VE HEARI NG PROCEDURE; TO
AMEND SECTI ON 69-21-5, M SSI SSI PPl CODE OF 1972, TO ADD A
DEFI NI TION, TO AMEND SECTI ON 69-21-25, M SSI SSI PPl CODE OF 1972,
TO CLARI FY THE | NSPECTI ON PONERS OF THE DEPARTMENT OF AGRI CULTURE;
TO AMEND SECTI ONS 69-23-7, 69-23-9, 69-23-11, 69-23-21, 69-23-27
AND 69-23-29, M SSI SSI PPl CODE OF 1972, TO CONFORM PESTI Cl DE
REG STRATI ON LAWS TO THE REVI SED ADM NI STRATI VE HEARI NG PROCEDURE
TO AMEND SECTI ON 69-23-23, M SSI SSI PPI CODE OF 1972, TO REVI SE
NONRESI DENT BOND REQUI REMENTS; TO AMEND SECTI ONS 69-23-101 THROUGH
69-23-127, 69-23-133 AND 69-23-135, M SSI SSI PPl CODE OF 1972, TO
CORRECT CODE REFERENCES TO THE PESTI Cl DE APPLI CATI ON LAW OF 1975;
TO FURTHER AMEND SECTI ONS 69-23-117 AND 69-23-135, M SS| SSI PP
CODE OF 1972, TO CONFORM TO REVI SED ADM NI STRATI VE HEARI NG
PROCEDURE; TO FURTHER AMEND SECTI ON 69-23-115, M SSI SSI PPl CODE OF
1972, TO CONFORM TO THE REVI SED ADM NI STRATI VE HEARI NG PROCEDURE
AND TO CLARI FY UNLAWFUL ACTS UNDER THE PESTI Cl DE APPLI CATI ON LAW5;
TO REPEAL SECTI ON 69-25-55, M SSI SSI PPl CODE OF 1972, WH CH
PROVI DES THAT THE FAI LURE TO REQUEST A TI MELY HEARI NG CONSTI TUTES
A WAl VER OR THE RIGHT TO A HEARING TO REPEAL SECTI ON 69-25- 65,
M SSI SSI PPl CODE OF 1972, VWH CH PROVI DES THAT THE ADM NI STRATI VE
HEARI NG PROCEDURE SHALL NOT APPLY TO AERI AL APPLI CATORS OF
PESTI Cl DES; AND FOR RELATED PURPCSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. Section 69-25-51, M ssissippi Code of 1972, is
anended as foll ows:

69-25-51. (1) Wen any administrative allegation or charge

is made against a person for violating the rules and regul ations
of the Bureau of Plant Industry * * * of the M ssissipp

Department of Agriculture and Commerce or the | aws under Sections

69-19-1 through 69-19-15, * * * Sections 69-21-1 through 69-21-27,
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or Sections 69-23-1 through 69-23-135, M ssissippi Code of 1972,
the Director of the Bureau of Plant Industry, or his designee,
shall act as the reviewing officer. The * * * conplaint nust be
in witing, signed by the person naking the charge, * * * and
filed in the office of the Bureau of Plant Industry. * * * The

departnent shall send a copy of the conplaint and any supporting

docunents to the person accused along with a sunmons requiring the

accused to respond to the allegations within thirty (30) days.
The notification shall be acconplished by any of the methods
provided for in Rule 4 of the Mssissippi Rules of Cvil Procedure

or by certified mail. |If the accused does not respond within the

thirty-day period, he shall be considered to be in default. Upon

recei pt of the response and any supporting docunents fromthe
accused, the reviewing officer shall * * * determne the nerits of

the conplaint * * *. The reviewng officer may neet informally

with the accused and discuss the alleged violation with him

(2) If the reviewwng officer determ nes that the conplaint

| acks nerit, he may dism ss the conplaint.

(3) If the reviewwng officer determnes that there is

substanti al evidence that a violation has occurred or if the

accused admts to the truth of the allegations upon which the
conplaint is based, the reviewng officer may inpose * * * an

appropriate penalty on the accused, which may be any or all of the

fol | ow ng:

(a) Issue a warning letter.

(b) Suspend, nodify, deny, cancel or revoke any |icense

or permt granted by the departnent to the accused.

(c) Issue a stop sale order with regard to any

pesticide, plant or other material regul ated by the departnent

that is m slabeled or otherwise not in conpliance with applicable

| aw or regul ations.

(d) Require the accused to rel abel any pesticide, plant

or other material reqgulated by the departnent that is m sl abel ed.
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(e) Seize any pesticide, plant or other materi al

regul ated by the departnment and sell, destroy or otherw se di spose

of such material and apply the proceeds of such sale to the

state's expenses and any fees or penalties |evied hereunder.

(f) Refuse to register, or cancel or suspend the

registration of a pesticide, plant or other material that is not

in conpliance with any applicable |law or regul ation.

(g) Levy a civil penalty in an anobunt not to exceed

Fi ve Thousand Dol | ars ($5,000.00) for each violation. This

paragraph shall repeal on July 1, 2008.

In determ ning the amount of the penalty, the review ng
of ficer shall consider the appropriateness of such penalty for the
particular violation, the effect of the penalty on the person's
ability to continue in business and the gravity of the violation.

(4) If the accused requests a hearing with the departnent,

inwiting, within thirty (30) days fromrecei pt of the decision

of the reviewing officer, the comm ssioner shall appoint three (3)

menbers of the advisory board to the Bureau of Plant Industry to
act as a hearing conmttee and a hearing shall be scheduled. |f

the accused fails to request a hearing within the thirty-day

period, the decision of the reviewing officer is final.

* * %

SECTION 2. Section 69-25-53, M ssissippi Code of 1972, is
anended as foll ows:

69-25-53. (1) Wthin a reasonable tinme after the accused's

request for a hearing, the hearing commttee shall conduct an

evidentiary hearing. * * * For good cause shown, the hearing

commttee may grant a continuance * * * of the hearing. Witten

notice of the date, tinme and place of such hearing shall be
delivered to the accused * * * not |less than fifteen (15) days
prior to the * * * hearing.

(2) A* * * court reporter shall be in attendance and shal

record the proceedings. * * * The hearing commttee shall have
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the right and duty to inpose reasonable restrictions as it may
deem necessary or appropriate to insure an orderly, expeditious

and inpartial proceeding. The parties may offer oral testinony

t hrough wi tnesses and shall have the right of cross-exam nation.

The rul es of evidence shall be rel axed.

(3) * ** At the hearing, the hearing commttee nmay

adm ni ster oaths and * * * recei ve evidence, either oral or

docunentary. Upon the request of either party, the Departnent of

Agricul ture and Conmerce may i ssue subpoenas to conpel the

attendance of w tnesses or the production of books, papers,
records or other docunentary evidence * * *, |f a person fails to

conply with a subpoena issued by the departnent, either party may

i nvoke the aid of any court of general jurisdiction of this state.
The court may * * * order such person to conply with the
requi renents of the subpoena. Failure to conply with the order of
the court may be treated as contenpt * * *,

(4) At the conclusion of the hearing, the hearing
committee * * * shall render a witten decision incorporating the
findings of facts, conclusions of law and * * * penalty, if any.

The hearing conmttee may i npose any penalty authorized under

Section 69-25-51. A copy of the decision of the hearing commttee

shall be delivered to the accused by certified mail.

SECTI ON 3. Section 69-25-57, Mssissippi Code of 1972, is
amended as fol |l ows:

69- 25-57. The Comm ssi oner of Agriculture and Conmerce shal
have jurisdiction over all persons and property necessary to

adm ni ster and enforce the provisions of this article and he may

adopt rules and regulations to inplenment the provisions of this
article. * * *

SECTION 4. Section 69-25-59, M ssissippi Code of 1972, is
amended as foll ows:

69-25-59. (1) Any individual aggrieved by a final decision
of the hearing commttee shall be entitled to judicial review
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(2) An appeal fromthe * * * decision of the hearing

commttee shall be made by filing a witten notice of appeal with

the circuit court clerk of the county where the accused resides,

or in the case of a nonresident accused, in the Crcuit Court of
the First Judicial District of H nds County * * *.  The notice of

appeal and the paynent of costs nust be filed and paid with the

circuit clerk, within thirty (30) days of the entry of the order

bei ng appeal ed. The appeal shall otherw se be conducted in

accordance wth existing | aws and rul es.

* * %

(3) Any party aggrieved by the action of the circuit court

may appeal to the M ssissippi Suprenme Court in the manner provided

by Iaw and rul es.
SECTION 5. Section 69-25-61, M ssissippi Code of 1972, is
anended as foll ows:

69-25-61. (1) Wwen a violation occurs, or is about to

occur, that presents and clear and present danger to the public

health, safety or welfare and requires i medi ate action, the

conmi ssioner, departnment field inspectors, or any person

aut hori zed by the comm ssioner, may issue an order to be effective

i mredi ately, prior to notice and a hearing, that inposes any or

all of the follow ng penalties against the accused:

(a) A stop sale order for any pesticide, plant or other

material regulated by the departnent that is m sl abel ed or

ot herwi se not in conpliance with applicable |Iaw or regul ati ons.

(b) Require the accused to rel abel any pesticide, plant

or other material reqgulated by the departnent that is m sl abel ed.

(c) Seize any pesticide, plant or other materi al

regul ated by the departnment and sell, destroy or otherw se di spose

of such material and apply the proceeds of such sale to the

state's expenses and any fees or penalties |evied.
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(d) Refuse to register, or cancel or suspend the

registration of a pesticide, plant or other material that is not

in conpliance with any applicable | aw or regul ati on.

The order shall be served upon the accused in the sane manner

that the sunmons and conpl aint may be served upon him except

that, in the alternative, it nay be served by giving a copy of the

order to the attendant or clerk at the accused's establishment.

The accused shall then have thirty (30) days after service of the

order to request an infornmal adm nistrative review before the

Director of the Bureau of Plant Industry, or his designee, who

shall act as reviewing officer. |f the accused requests a review

within thirty (30) days, the review ng officer shall conduct an

informal adm nistrative reviewwthin ten (10) days after the

request is made. |If the accused does not request an infornal

admnistrative reviewwthin thirty (30) days, then he is deened

to have waived his right to a review At the infornal

adm ni strative revi ew, subpoena power shall not be avail abl e,

w t nesses shall not be sworn nor be subject to cross-exam nation

and there shall be no court reporter or record made of the

proceedi ngs. Each party nay present its case in the form of

docunents or oral statenments. The rules of evidence shall not

apply. The reviewng officer's decision shall be in witing, and

it shall be delivered to the parties by certified nail.

If either party is aggrieved by the order of the review ng

officer, he may request a full evidentiary hearing before the

hearing commttee in accordance with the procedures in Sections

69- 25-51 and 69-25-53. The request for an evidentiary hearing

nmust be made with the departnment within thirty (30) days of

recei pt of the decision of the reviewing officer. Failure to

request an evidentiary hearing within the thirty (30) days is

deened a wai ver of such right. |If either party is aggrieved by

the decision of the hearing conmttee, he shall have the right of
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judicial reviewin circuit court and in the Suprene Court as

provided in Section 69-25-59,

SECTI ON 6. Section 69-25-63, Mssissippi Code of 1972, is
anended as foll ows:
69-25-63. * * * \Wen any penalty assessed by the hearing

officer or conmttee * * * is not paid, * * * the departnment my

file suit in a court of conpetent jurisdiction for the purpose of

reduci ng the order of the hearing officer or conmttee to

judgnent, and if successful on the nerits, the departnent shall be

entitled to an award for reasonable attorney's fees and * * *

court costs.

SECTION 7. Section 69-19-15, M ssissippi Code of 1972, is
amended as foll ows:

69-19-15. (1) (a) Any person violating * * * this chapter

or the rules and regul ations issued under this chapter is guilty

of a m sdeneanor and, upon conviction, shall be punished by a fine
of not nore than One Thousand Dol lars ($1, 000.00), by inprisonment
for not nore than one (1) year, or by both such fine and
i nprisonnment at the discretion of the court having jurisdiction.
(b) Each violation and each day's viol ation shal
constitute a separate offense.
(c) Any person violating * * * this chapter or the

rul es and regul ations issued under this chapter in such a way that

causes harmor poses a threat to man, animals or the environnent
is guilty of a felony and, upon conviction, shall be punished by a
fine of not nore than Twenty-five Thousand Dol | ars ($25, 000. 00) or
by inprisonnment in the State Penitentiary for a termof not nore
than twenty (20) years or by both such fine and inprisonnent for
each viol ation

(2) Each violation of this chapter or the applicable rules

and regulations * * * shall subject the violator to adm nistrative

action as provided for in Sections 69-25-51 through 69-25-63.
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SECTION 8. Section 69-21-5, M ssissippi Code of 1972, is
anended as foll ows:

69-21-5. For purposes of this article, the followng terns

shal | have the neanings ascribed to themin this section:

(a) * * * "Comm ssioner” nmeans Conm ssi oner of

Agricul ture and Conmerce.

(b) "Departnent” nmeans the Departnent of Agriculture

and Commer ce.

(c) * * * "Hornone-type herbicide" neans any substance
or m xture of substances produci ng a physiol ogi cal change in the
pl ant tissue w thout burning, intended for preventing, destroying,
repelling or mtigating any weed.

SECTION 9. Section 69-21-7, M ssissippi Code of 1972, is
amended as foll ows:

69-21-7. (1) The departnent shall regul ate the application

of hornone-type herbicides by aircraft within the state.

(2) No person, firmor corporation shall apply
hor none-type herbicides by aircraft within this state at any tine
without a license issued by the comm ssioner through his agent,
the State Entonol ogist. Application for a Iicense shall be nade
to the comm ssioner through his agent, the State Entonol ogi st at

M ssissippi State University * * * Starkville, Mssissippi. Each

application for a license shall contain information regarding the
applicant's qualifications and proposed operations and ot her
relevant matters as required pursuant to regul ati ons pronul gated
by the comm ssioner.

(3) The conmi ssioner may require the applicant to show, upon
exam nation, that he possesses adequate know edge concerning the
proper use and application of herbicides and the dangers invol ved
and precautions to be taken in connection with their application.
If the applicant is other than an individual, the applicant shal

designate an officer, nmenber or technician of the organization to

take the exam nation. The designee is subject to the approval of
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the comm ssioner. |If the extent of the applicant's operations
warrant it, the comm ssioner may require nore than one (1)
of ficer, menber or technician to take the exam nation.

(4) If the comm ssioner finds the applicant qualified, he
shall issue a license, for such period as the comm ssioner nay by
regul ation prescribe, to performapplication of herbicides within
this state. The license may restrict the applicant to the use of
a certain type or types of equipnent or materials if the
conmi ssioner finds that the applicant is qualified to use only
such type or types. |If alicense is not issued as applied for,
the conmm ssioner shall informthe applicant in witing of the
reasons therefor.

SECTI ON 10. Section 69-21-9, M ssissippi Code of 1972, is
amended as foll ows:

69-21-9. * * * A person nay be the subject of admnistrative

action under Sections 69-25-51 through 69-25-63 when he i s no

| onger qualified to apply hornone-type herbicides by aircraft, has

engaged in fraudul ent business practices in the application of
herbi cides, * * * has made any application in a faulty, careless,
or negligent manner, or has violated any of the provisions of this

article or applicable regulations * * *,

SECTION 11. Section 69-21-13, M ssissippi Code of 1972, is
anmended as foll ows:

69-21-13. The comm ssioner shall require each person, firm
associ ation or corporation who is granted a permt to use aircraft
in the application of "hornone-type herbicides" to furnish to, and
file wwth, the * * * conm ssioner a fidelity bond, insurance
policy, or other security satisfactory to the conm ssioner,
conditioned that the principal therein naned shall pay for * * *
all damages suffered by any person, firm association or
corporation, by reason of the negligence of the principal or his
or its agents or enployees in the conduct of the business

authorized by this article, and shall honestly conduct the
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busi ness and as otherw se conditioned by the comm ssioner. * * *

The bond or other security shall be at |east Ten Thousand Dol |l ars

($10,000.00). Any person, firm* * * or corporation having a
right of action * * * —against such person, firm association or
corporation, * * * may bring suit against themor any of themfor
any damages caused by their negligence in the conduct of the
busi ness aut hori zed hereunder * * *,

If the surety * * * becones unsatisfactory, the applicant
shall execute a new bond and if he fails to do so, it shall be the
duty of the conm ssioner to cancel his license and give himnotice

of the cancellation. After the cancellation of the license, it is

unl awful * * * for the person to engage in * * * business w thout
obtaining a new |license.

SECTI ON 12. Section 69-21-25, M ssissippi Code of 1972, is
anmended as foll ows:

69-21-25. To carry * * * out the provisions of this article
the comm ssioner or his enployees may enter upon any public or
private prem ses at reasonable times in order to have access for

t he purpose of inspecting any equi pnent, herbicide, records,

aircraft or other object subject to this article.

SECTI ON 13. Section 69-23-7, Mssissippi Code of 1972, is
amended as foll ows:

69-23-7. (1) Every pesticide which is distributed, sold or
offered for sale within this state or delivered for transportation
or transported in intrastate commerce or between points within
this state through any point outside this state shall be
registered in the office of the conm ssioner, and such
regi stration shall be renewed annually. * * * Products which have
the sane fornmula, are manufactured by the sane person, the
| abel i ng of which contains the sane clains, and the |abels * * *
bear a designation identifying the products as the sane pesticide,
may be registered as a single pesticide. * * * Additional nanes

and | abel s shall be added by suppl enent statenents during the
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current period of registration. The registrant shall file with
the comm ssioner a statenent including:

(a) The nane and address of the registrant and the nane
and address of the person whose nane will appear on the | abel if
ot her than the registrant;

(b) The nanme of the pesticide;

(c) A conplete copy of the | abeling acconpanying the
pesticide and a statenent of all clains to be nade for it,
including directions for use and the use classification as
provi ded for in FlFRA

(d) If requested by the comm ssioner, a ful
description of the tests nade and the results * * * upon which the
clainms are based. |In the case of renewal of registration, a
statenment shall be required only for information which is
different fromthat furnished when the pesticide was registered or
| ast reregi stered; and

(e) Any other information required by the comm ssioner
whi ch may be prescribed by regul ation.

(2) The registrant shall pay an annual fee of Two Hundred
Dol l ars ($200.00) for each brand or grade of pesticide registered.
Al'l of the fees collected under * * * this section shall be
deposited in a special fund in the Treasury of the State of
M ssi ssi ppi and subject to appropriation by the M ssissipp
Legi slature. The fees shall be used by the M ssissippi Departnent
of Agriculture and Conmerce for enforcenent of this chapter. The
Departnent of Agriculture and Commerce nay contract with the
Department of Environnmental Quality for a groundwater nonitoring
program

(3) The comm ssioner, whenever he deens it necessary in the
adm nistration of this chapter, may require the subm ssion of the
conplete fornula of any pesticide. |If it appears to the
conmm ssioner that the conposition of the articles * * * warrants

the proposed clains for it, and if the article and its |abeling
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371 and other material required to be submtted conply with the

372 requirenments of Section 69-23-5, he shall register the article, if
373 the article is registered under FIFRA. If the state is certified
374 Dby the admnistrator of EPA to register pesticides pursuant to

375 Section 24(c) of FIFRA, the conm ssioner may register the article

376 to neet special local needs if he determnes that the registration
377 wll not be in violation of FlIFRA

378 (4) If it does not appear to the comm ssioner that the

379 article * * * warrants the proposed clains for it or if the

380 article and its labeling and other material required to be

381 submtted do not conply with the provisions of this chapter, * * *
382 the comm ssioner may refuse to register the article * * *. In

383 order to protect the public, the comm ssioner * * * pay, at any
384 tinme, cancel or suspend the registration of a pesticide if he

385 determnes that it does not conply with this chapter or creates an

386 immnent hazard. * * * |f he receives a notice fromthe

387 Conmmi ssion on Environnental Quality under Section 49-17-26 in

388 relation to state underground water quality standards, he my

389 order the rel abeling of any pesticide, or suspend or cancel the
390 registration of any pesticide or any use of any pesticide, or

391 adopt a regulation in accordance with Section 69-23-9 to protect
392 the underground water resources, as defined in the Federal Safe
393 Drinking Water Act * * *. He may advi se EPA of the manner in

394 which a federally registered pesticide fails to conply with FI FRA

395 and suggest the necessary corrections. Regulatory action taken

396 under this subsection shall be conducted in accordance wth

397 Sections 69-25-51 through 69-25-63.

398 (5) Notw thstanding any other provision of this chapter,
399 registration is not required in case of a pesticide shipped from
400 one plant within this state to another plant within this state
401 operated by the sanme person.

402 SECTI ON 14. Section 69-23-9, Mssissippi Code of 1972, is

403 anended as foll ows:
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69-23-9. (1) The comm ssioner is authorized * * *:

(a) To declare as a pest any formof plant or ani mal
life or virus which is injurious to plants, man, donestic ani mals,
articles or substances;

(b) To determ ne whether pesticides registered under
authority of Section 24(c) of FIFRA are highly toxic to man as

described in federal regulations;

(c) To determ ne standards of coloring or discoloring
for pesticides and to subject pesticides to the requirenents of
Section 69-23-5(1).

(2) The comm ssioner may adopt, anend or repeal rules and
regul ations for carrying out the provisions of this chapter,
including, but not limted to, rules and regul ations providing for
the collection and exam nati on of sanples; the safe handling,
transportation, storage, display, distribution and disposal of
pesticides and their containers; protecting the environnent;
| abel i ng and adopting state restricted pesticide uses.

(3) In order to avoid confusion endangering the public
health resulting fromdiverse requirenents, particularly as to the
| abel ing and col oring of pesticides, and to avoid increased costs
to the people of this state due to the necessity of conplying with
such diverse requirenents in the manufacture and sal e of such
pesticides, it is desirable that there should be uniformty
between the requirenents of the several states and the federal
governnent relating to such pesticides. To this end the
comm ssioner is authorized * * * to adopt * * * such regul ati ons,
applicable to and in conformty with the primry standards
established by this chapter, as have been or may be prescribed by
the United States government for pesticides.

(4) No action taken by the comm ssioner under * * * this
section shall be effective unless and until such action is
approved by the advisory board created under * * * Section

69- 25-3, M ssissi ppi Code of 1972.
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SECTI ON 15. Section 69-23-11, M ssissippi Code of 1972, is
amended as fol |l ows:

69-23-11. (1) The conmm ssioner or his enployees, with
proper identification and during normal working hours, shall have
free access to all places of business, factories, buildings,
carriages, cars, stores, warehouses and ot her places where
pesticides are offered for sale or kept for sale or distribution
or use and application, and shall have authority to inspect or
open any container of pesticide and to take * * * a sanple for the
pur pose of exam nation and analysis. It shall be the duty of the
comm ssioner to take such sanples and deliver themto the State
Chem st for exam nation and anal ysis.

(2) It shall be the duty of the State Chem st to cause as
many anal yses to be nmade of sanples delivered to himby the
comm ssioner as nmay be necessary to properly carry into effect the
intent of this chapter. He shall nake reports of such analysis to
the comm ssioner and to the manufacturer, firmor person
responsi ble for placing on the market the pesticide represented by
t he sanpl es.

(3) If it * * * appears that any pesticide fails to conply
with the provisions of this chapter, or if provisions of this
chapter are violated, the comm ssioner may proceed with
appropriate action as provided in this chapter or under the
adm ni strative hearing procedures provided in Section 69-25-51 et
seq. If, in the opinion of the comm ssioner, it * * * appears
that the provisions of the chapter have been viol ated, the
conmi ssioner may refer the facts to the county attorney, district
attorney or Attorney General. * * *

(4) It shall be the duty of each county attorney, district
attorney or Attorney Ceneral to whom any such violation is
reported to cause appropriate proceedings to be instituted and

prosecuted in the appropriate court w thout del ay.
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(5) The comm ssioner shall, by publication in such nanner as
he may prescribe, give notice of all judgnents entered in actions
instituted under the authority of this chapter.

SECTI ON 16. Section 69-23-21, M ssissippi Code of 1972, is
amended as fol |l ows:

69-23-21. (1) Any pesticide that is distributed, sold or
offered for sale within this state or delivered for transportation
or transported to intrastate commerce or between points within
this state through any point outside this state shall be liable to
be proceeded against in any circuit court in any county of the
state where it may be found and seized for confiscation * * * and
condemnat i on:

(a) If it is adulterated or m sbranded,

(b) If it has not been registered under the provisions
of Section 69-23-7,

(c) If it fails to bear on its |label the information
required by this chapter;

(d) If it is a white power pesticide and is not col ored
as required under this chapter.

(2) If the article is condemed, it shall, after entry of
decree, be disposed of by destruction or sale, as the court my
direct, and the proceeds, if such article is sold, |ess |egal
costs, shall be paid to the comm ssioner for transmssion to the
CGeneral Funds of the State Treasury * * *.

(3) When a decree of condemation is entered agai nst the
article, court costs and fees and storage and ot her proper

expenses shall be awarded agai nst the person shown to be the

claimant of the article.

(4) The renedy in this section is supplenental to and not in

repl acenent of the renedi es under Sections 69-25-51 through

69- 25- 63.

SECTI ON 17. Section 69-23-23, M ssissippi Code of 1972, is
amended as fol |l ows:
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69-23-23. (1) Any nonresident individual, partnership,
association, firm or corporation desiring to distribute, sell, or
offer for sale within this state any product described in this
chapter, and any such nonresident who may be subject otherw se to
the provisions of such chapter, shall file a witten power of
attorney designating the Secretary of State as the agent of such
nonr esi dent upon whom servi ce of process may be had in the event
of any suit against said nonresident individual, partnership,
firm association, or corporation; and such power of attorney
shall be so prepared in such formas to render effective the
jurisdiction of the courts of M ssissippi over such nonresident
applicants and nmake such applicants anenable to the jurisdiction
of the courts of this state. Provided, however, that any such
nonr esi dent who has a duly appointed resident agent upon whom
process may be served as provided by |aw shall not be required to
designate the Secretary of State as such agent. The Secretary of
State shall be allowed such fees therefor as provided by |aw for
desi gnating resident agents. The comm ssioner shall be furnished
with a copy of such designation of the Secretary of State or of a
resi dent agent, such copy to be duly certified by the Secretary of
State.

(2) The conm ssioner may al so require such nonresident
subject to the provisions of this chapter to furnish to hima
fidelity bond or other security satisfactory to himand
conditioned that the principal therein naned shall pay for any and
all damages suffered by any person by reason of the negligence of
the principal or his or its agents in the conduct of said business
and shall honestly conduct said business and as ot herw se
conditioned by said conm ssioner, provided that in no case shall a
bond or other security |less than Ten Thousand Dol | ars ($10, 000. 00)
be required. A copy of said bond duly certified by the

comm ssioner shall be received as evidence in all courts of this

state without further proof. Any person having a right of action
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agai nst such person, firm association or corporation may bring
suit against the principal and sureties on such bond. Should the
surety furni shed becone unsatisfactory, said applicant shal
execute a new bond and should he fail to do so, it shall be the
duty of the conm ssioner to cancel his license and give himnotice
of said fact, and it shall be unlawful thereafter for such person
to engage in said business w thout obtaining a new |icense.

SECTI ON 18. Section 69-23-27, M ssissippi Code of 1972, is
amended as foll ows:

69-23-27. (1) It is unlawful for any person to act as a
| i censed pesticide dealer wthout being |licensed by the
comm ssioner. A license shall be required for each | ocation or
outlet located within this state from which such pesticides are
distributed. Any dealer who has no pesticide outlet |icensed
within this state and who distributes such pesticides directly
into this state shall obtain a pesticide dealer license for his
princi pal out-of-state |location or outlet.

(2) Application for a license shall be submtted on a form
prescribed by the comm ssioner, and shall include the nanme and
address of the applicant, the nane of the pesticide dealer
manager, the address of each outlet, the name of the resident
agent if the dealer is not a resident of this state, and any ot her
information required by the conm ssioner.

(3) * * * This section shall not apply to (a) a |icensed
pesticide applicator who sells pesticides only as an integral part
of his pesticide application service where such pesticides are
applied by the commercial applicator; or (b) any federal, state,
county or nunici pal agency which provides pesticides only for its
own progr ans.

(4) The comm ssioner nmay set standards and qualifications
for licensing of pesticide dealers and deal er nmanagers to

determ ne their conpetency.
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(5) Licenses for pesticide dealers will expire on Decenber
31 of each year and nust be renewed annually.

(6) The comm ssioner nay prescribe rules and regul ations
pertaining to licensing of pesticide dealers, including but not
limted to record keeping, and may at any tinme cancel, suspend or
revoke a pesticide dealer license when he finds there has been a
failure or refusal to conply wth the provisions of this chapter

or regul ati ons adopted hereunder. The regul atory action

authorized in this subsection shall be governed by Sections

69- 25-51 through 69-25-63.

SECTI ON 19. Section 69-23-29, M ssissippi Code of 1972, is
amended as foll ows:

69-23-29. (1) (a) Any person violating any of the
provisions of this chapter or the rules and regul ations issued

under this chapter is guilty of a m sdeneanor and, upon

conviction, shall be punished by a fine of not nore than One
Thousand Dol | ars ($1, 000.00) or by inprisonnent for not nore than
one (1) year or by both such fine and inprisonnent at the
di scretion of the court having jurisdiction.

(b) Each violation and each day's violation for

continuing acts, shall constitute a separate offense.

(c) Any person violating any of the provisions of this

chapter or the rules and regul ations issued under this chapter in

such a way that causes harmor poses a threat to man, animals or
the environnment is guilty of a felony and, upon conviction, shal
be punished by a fine of not nore than Twenty-Fi ve Thousand
Dol l ars ($25,000.00) or by inprisonnent in the State Penitentiary
for a termof not nore than twenty (20) years or by both such fine
and inprisonnment for each violation.

(2) Each violation of this chapter or the applicable rules

and regulations * * * shall subject the violator to adm nistrative

action as provided for in Sections 69-25-51 through 69-25-63.
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SECTI ON 20. Section 69-23-101, M ssissippi Code of 1972, is
amended as fol |l ows:

69-23-101. Sections 69-23-101 t hrough 69-23-135 nmay be known
as the "M ssissippi Pesticide Application Law of 1975."

SECTI ON 21. Section 69-23-103, M ssissippi Code of 1972, is
amended as foll ows:

69-23-103. Sections 69-23-101 t hrough 69-23-135 shall be

adm ni stered by the Conmm ssioner of the M ssissippi Departnent of
Agricul ture and Conmerce, or his agent, herein referred to as the
"conmm ssi oner. "

SECTI ON 22. Section 69-23-105, M ssissippi Code of 1972, is
amended as foll ows:

69- 23-105. The purpose of Sections 69-23-101 through
69-23-135 is to provide a neans for the state certification of
applicators of restricted use pesticides required under the
Federal Insecticide, Fungicide and Rodenticide Act, and to
regulate in the public interest the use and application of such
pestici des, except as such application is regul ated under Sections
69-19-1 through 69-19-15, 69-21-1 through 69-21-27, or 69-21-101
t hrough 69-21-141, and to designate the M ssissippi Departnent of
Agriculture and Conmerce as the agency responsible for
adm nistering a plan for certification of applicators of
restricted use pesticides and to cooperate with the United States
Environnental Protection Agency as provided for in the Federal
| nsecticide, Fungicide and Rodenticide Act, and for other
pur poses.

SECTI ON 23. Section 69-23-107, M ssissippi Code of 1972, is
amended as foll ows:

69-23-107. Wen used in the context of Sections 69-23-101
t hrough 69-23-135, the following terns shall be ascribed the
fol | om ng neani ngs:

(a) "Comm ssioner" neans the Conmm ssioner of

Agriculture and Conmerce of the State of M ssissippi.
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(b) ™"Certification" neans the recognition by a state
that a person is conpetent and thus authorized to use or supervise
the use of restricted use pesticides.

(c) "Certified applicator” means any person who is
certified to use or supervise the use of any restricted use
pesticide covered by this certification.

(d) "Commercial applicator" neans a certified
applicator (whether or not he is a private applicator with respect
to sone uses) who uses or supervises the use of any pesticide
which is classified for restricted use for any purpose or on any
property other than as provided by the definition of "private
applicator.”

(e) "Division" neans the Bureau of Plant |ndustry
within the Regulatory O fice of the M ssissippi Departnent of
Agricul ture and Conmerce.

(f) "Division of Plant Industry" neans the Bureau of
Plant Industry within the Regulatory Ofice of the M ssissipp
Departnent of Agriculture and Commerce.

(g) "EPA" neans the United States Environnental
Protecti on Agency.

(h) "FIFRA" neans the Federal Insecticide, Fungicide

and Rodenticide Act, as anended.
(i) "License" neans a |license, certificate or permt.
(j) "Person" neans any individual, partnership,
associ ation, corporation or organi zed group of persons, whether
i ncor porated or not.
(k) "Pest" neans:
(1) Any insects, rodents, nematodes, fungi, weeds;
and
(iit) Oher fornms of terrestrial or aquatic plant
or animal life or virus, bacteria, or other m croorgani sm (except

viruses, bacteria or other mcroorganismon or in |living man or
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other living animals) which the conm ssioner declares to be a
pest .

(I') ™"Pesticide" neans any substance or m xture of
substances i ntended for preventing, destroying, repelling,
mtigating or attracting any pests; and shall also include
adj uvants intended to enhance the effectiveness of pesticides; and
any substance or m xture of substances intended for use as a plant
regul ator, defoliant or desiccant.

(m "Private applicator"” nmeans a certified applicator

who uses or supervises the use of any pesticide which is
classified for restricted use for purposes of producing any
agricultural comodity on property owned, rented or controlled by
himor his enployer or, if applied w thout conpensation other than
tradi ng of personal services between producers of agricultural
comodities, on the property of another person, subject to
regul ati ons adopted under authority granted by Sections 69-23-101
t hrough 69-23-135.

(n) "Public applicator” neans any individual who
applies restricted use pesticides as an enpl oyee of a state
agency, nunicipal corporation, public utility, or other
governnmental agency. This term does not include enpl oyees who
wor k under direct "on-the-job" supervision of a public applicator.

(o) "Restricted use pesticide" neans any pesticide
classified for restricted use by EPA or by the conm ssi oner.

(p) "State restricted pesticide use" neans any
pestici de use which, when used as directed or in accordance with a
wi despread and commonly recogni zed practice, the conm ssioner
det erm nes subsequent to a hearing, requires additional
restrictions for that use to protect the environnment including
man, | ands, beneficial insects, animals, crops and wildlife, other
t han pests.

(g) "Under the direct supervision of a certified

applicator" neans, unless otherwi se prescribed by its |abeling, a
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pesticide which is to be applied by a conpetent person acting
under the instructions and control of a certified applicator who
is available if and when needed, even though such certified
applicator is not physically present at the tine and place the
pesticide is applied.

(r) "Unreasonabl e adverse effects on the environnent"”
means any unreasonable risk to man or the environment, taking into
account the econom c, social and environnental costs and benefits
of the use of any pesticide.

(s) Wrds and terns as defined in Sections 69-19-1
t hrough 69-19-15, 69-21-1 through 69-21-27, 69-21-101 through
69-21-141, and 69-23-1 through 69-23-29, when used in Sections
69- 23-101 through 69-23-135 shall have the sane neani ng ascri bed
t her ei n.

SECTI ON 24. Section 69-23-109, M ssissippi Code of 1972, is
amended as foll ows:

69-23-109. (1) The conm ssioner nmay adopt regulations to
carry out the provisions of Sections 69-23-1 through 69-23-135.

(2) In adopting regulations, the conm ssioner shall give
consideration to pertinent research findings and recommendati ons
of other agencies of this state or federal government. The
conmm ssioner shall report to the Legislature on or before February
1 of each year any regul ation pronul gated under this section which
is nore restrictive than applicable federal regul ations.

(3) Regulations pronul gated by the conm ssioner under * * *
Sections 69-23-1 through 69-23-135 shall not be effective until
approved by the advisory board created under * * * Section
69- 25- 3.

(4) In order to elimnate inequitable application or
est abl i shnent of opposing regul ations, the authority to regul ate
any matter pertaining to the registration, sale, handling,
distribution, notification of use, application and use of

pesticides shall vest solely in the Comm ssioner of Agriculture
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and Commerce, except where other state agencies, including the
Agricul tural Aviation Board, exercise such regulatory authority
under state | aw

SECTI ON 25. Section 69-23-111, M ssissippi Code of 1972, is
amended as foll ows:

69-23-111. (1) After Cctober 21, 1976, it is unlawful for
any person to engage in the application or use of any pesticide
which is restricted by EPA or the conm ssioner, except as provided
for and defined in Sections 69-19-1 through 69-19-15, 69-21-1
t hrough 69-21-27, 69-21-101 through 69-21-141, and 69-23-1 through
69-23-29, without being certified or |licensed by the conm ssioner.

(2) The comm ssioner nmay classify licenses or permts to be
i ssued under Sections 69-23-101 through 69-23-135. Separate
classifications and subclassifications my be specified by the
comm ssioner in conformty with FIFRA. Each classification may be
subj ect to separate requirenents of testing procedures.

(3) Application for license shall be made on a form provided
by the comm ssioner and shall contain information regarding the
applicant's qualifications, proposed operations, and |icense
classification or classifications as prescribed by regul ations.

(4) The comm ssioner shall require each applicant for a
certified applicator's license to denonstrate conpetency by a
witten or oral exam nation, or such other equival ent procedure as
may be adopted by the conm ssioner by regulation, that he
possesses adequate know edge with respect to the proper use and
application of pesticides in the particular categories or
classification for which application for license is nmade. The
comm ssi oner nmay cooperate with other state, federal and private
agencies in preparing, adm nistering and eval uati ng exam nati ons
or ot her equival ent procedures, including training, for
determ ni ng conpetency of certified applicators, and shal
consi der and be guided by certification requirenents set forth by

EPA.
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(5) If the comm ssioner finds the applicant qualified in the
classification for which he has applied, he shall issue a
certified applicator's license limted to that classification.
Expiration dates of |icenses may be established by regul ation,

unl ess revoked, suspended, denied, cancelled or nodified prior

thereto by the conm ssioner for cause as hereinafter provided.

SECTI ON 26. Section 69-23-113, M ssissippi Code of 1972, is
amended as fol |l ows:

69-23-113. Any nonresident comercial applicator applying
for a license under Sections 69-23-101 through 69-23-135 to
operate in the state shall file a witten power of attorney
designating the Secretary of State as the agent of such
nonr esi dent upon whom servi ce of process may be had in the event
of any suit agai nst the nonresident person, and such power of
attorney shall be prepared and in such formas to render effective
the jurisdiction of the courts of this state over such nonresident
applicant. * * * Any * * * nonresident who has a duly appoi nted
resi dent agent upon whom process nmay be served as provided by |aw
shall not be required to designate the Secretary of State as such
agent. The Secretary of State shall be allowed such fees therefor
as provided by law for designating resident agents. The
conmmi ssioner shall be furnished with a copy of such designation of
the Secretary of State or of a resident agent, such copy to be
duly certified by the Secretary of State.

SECTI ON 27. Section 69-23-115, M ssissippi Code of 1972, is
amended as foll ows:

69-23-115. It is unlawful for a person to: * * *

(a) Mke false or fraudulent clains through any nedi a
m srepresenting the effect of materials or nmethods to be used,

(b) Conduct pest control operations in a faulty,

carel ess or negligent manner or to * * * operate faulty or unsafe

pest control equi pnment * * *;
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(c) » ** Fail to conmply with the provisions of
Sections 69-23-101 through 69-23-135, or the regul ati ons adopted
hereunder * * *;

(d)y * ** Fail to keep and nmintain records required by
Sections 69-23-101 through 69-23-135 or to nmake reports when
required;

(e) Make false or fraudulent records, invoices or
reports;

(f) Use fraud or msrepresentation in nmaking
application for a license or renewal for a |license;

(g0 A d or abet any person in evading the provisions of

Sections 69-23-101 through 69-23-135, or allow one's license to be

used by anot her person;

(h) I npersonate any state or federal official;

(i) * * * Commit a violation under FIFRA, * * *
(j) * ** Use any restricted use pesticide in a manner
which is * * * inconsistent with its |abeling; or

(k) Commt any other act or om ssion specified in the

regul ati ons adopted under Sections 69-23-101 t hrough 69-23-135.

* * %

SECTI ON 28. Section 69-23-117, M ssissippi Code of 1972, is
amended as fol |l ows:

69-23-117. Commrercial applicators shall mintain records
Wi th respect to the application of pesticides. Such rel evant
information as the comm ssi oner may deem necessary and the |length
of tinme that these records shall be maintained nmay be specified by

t he comm ssioner, and upon request * * * the |licensee shall * * *

furnish * * * a copy of such records * * *,

SECTI ON 29. Section 69-23-119, M ssissippi Code of 1972, is
amended as foll ows:

69-23-119. (1) Any person duly licensed and certified under
Sections 69-19-1 through 69-19-15, 69-21-1 through 69-21-27, or
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69-21-101 through 69-21-141, is exenpted fromthe |icensing
provi sions of Sections 69-23-101 through 69-23-135.

(2) The comm ssioner nay exenpt such other persons as nay be
exenpted by federal regulations.

(3) The comm ssioner nay exenpt public applicators fromthe
requi renents of Sections 69-23-113 and 69-23-117.

SECTI ON 30. Section 69-23-121, M ssissippi Code of 1972, is
amended as foll ows:

69-23-121. The M ssissippi Cooperative Extension Service
shal | conduct courses of instruction and training for the purpose
of carrying out the provisions of Sections 69-23-101 through
69- 23- 135.

SECTI ON 31. Section 69-23-123, M ssissippi Code of 1972, is
amended as foll ows:

69-23-123. The commi ssioner may cooperate with or enter into
formal cooperative agreenents with any public or private agency or
educational institution of this state or any other state or
federal agency for the purpose of carrying out the provisions of
Sections 69-23-101 through 69-23-135, to encourage training of
certified applicators and securing uniformty of regulations.

SECTI ON 32. Section 69-23-125, M ssissippi Code of 1972, is
amended as foll ows:

69- 23-125. The conm ssioner shall enforce the provisions of
Sections 69-23-101 through 69-23-135. The comm ssioner or his
representative may enter upon public or private prem ses at
reasonable tines for the purpose of enforcing said sections, and
may i nvestigate conplaints of injury or accidents resulting from
use of restricted use pesticides.

SECTI ON 33. Section 69-23-127, M ssissippi Code of 1972, is
amended as foll ows:

69-23-127. The conmi ssioner nmay obtain an injunction to

enjoin the violation of Sections 69-23-101 through 69-23-135 or
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any regul ations issued under those sections in the chancery court

of the county in which the violation occurs.

SECTI ON 34. Section 69-23-133, M ssissippi Code of 1972, is
amended as foll ows:

69-23-133. The comm ssioner shall appoint an advisory
commttee, and by regulation establish the conposition of the
commttee to include representatives fromthe agriculture,
agri business and related industries.

The purpose of the commttee shall be to advise and assi st
the comm ssioner in devel oping regul ati ons and plans for
i npl ementing the provisions of Sections 69-23-101 through
69-23- 135 and a pesticide regulatory programto neet the
requi renents of FIFRA

SECTI ON 35. Section 69-23-135, M ssissippi Code of 1972, is
amended as foll ows:

69-23-135. (1) (a) Any person violating any of the
provisions of this chapter or the rules and regul ations issued

under this chapter at a mninumis guilty of a m sdeneanor and

upon conviction shall be punished by a fine of not nore than One
Thousand Dol | ars ($1, 000.00) or by inprisonnent for not nore than
one (1) year or by both such fine and inprisonnent at the
di scretion of the court having jurisdiction.

(b) Each violation and each day's violation for

continuing acts shall constitute a separate offense.

(c) Any person violating any of the provisions of this

chapter or the rules and regul ations issued under this chapter in

such a way that causes harmor poses a threat to man, animals or
the environnment is guilty of a felony and, upon conviction, shal
be punished by a fine of not nore than Twenty-Fi ve Thousand
Dol I ars ($25,000.00) or by inprisonnent in the State Penitentiary
for a termof not nore than twenty (20) years or by both such fine

and inprisonnment for each violation.
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(2) Each violation of this chapter or the rules and

regul ations issued under this chapter shall subject the violator

to adm nistrative action as provided for in Sections 69-25-51

t hrough 69-25-63.
SECTI ON 36. Section 69-25-55, M ssissippi Code of 1972,
whi ch provides that the failure to request a tinely hearing
constitutes a waiver or the right to a hearing is repeal ed.
SECTI ON 37. Section 69-25-65, M ssissippi Code of 1972,
whi ch provides that the adm nistrative hearing procedure shall not
apply to aerial applicators of pesticides is repeal ed.
SECTION 38. This act shall take effect and be in force from
and after July 1, 2005.
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