M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2005

By:

OCO~NOUITRAWNE

Senat or (s) Dawkins, WIIianson To: Elections

SENATE BI LL NO. 2764

AN ACT TO ESTABLI SH A PROCEDURE BY WH CH ANY ELECTED PUBLI C
OFFI CI AL MAY BE REMOVED | N AN ELECTI ON HELD FOR THAT PURPCSE; TO
PROVI DE THAT A HEARI NG SHALL BE HELD BY A REMOVAL COUNCI L TO
DETERM NE | F THERE | S JUST CAUSE FOR THE REMOVAL OF THE ELECTED
OFFI CI AL AFTER A PETI TI ON CONTAI NIl NG THE REQUI SI TE NUMBER OF
SI GNATURES HAS BEEN FI LED REQUESTI NG THE REMOVAL OF THE OFFI Cl AL,
TO PROVI DE THAT I F AN OFFI CI AL | S REMOVED, A SPECI AL ELECTI ON
SHALL BE CALLED TO FI LL THE VACANCY CREATED BY THE REMOVAL; TO
PROVI DE THAT THE SECRETARY OF STATE OR REG STRAR SHALL CERTIFY THE
NAVES OF QUALI FI ED ELECTORS SI GNED ON A PETI TI ON FOR THE REMOVAL
OF AN ELECTED OFFI Cl AL; TO AMEND SECTI ONS 25-5-3, 25-5-7, 25-5-9,
25-5-13, 25-5-15, 25-5-17, 25-5-19, 25-5-21, 25-5-23, 25-5-25,
25-5-27, 25-5-33 AND 25-5-37, M SSISSI PPl CODE OF 1972, TO CONFORM
TO THE PROVI SIONS OF TH S ACT; AND FOR RELATED PURPCSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 25-5-3, M ssissippi Code of 1972, is
amended as foll ows:

25-5-3. The Governor is hereby enpowered, in accordance with
the provisions of Section 139 of the M ssissippi Constitution of
1890, through the procedure and under the regul ati ons prescri bed
in Sections 25-5-3 through 25-5-37 and for the reasons and causes

set forth, to renbve any elective statewi de, state-district,

county or nunicipal officer in this state; and every el ective

officer of the state or any state-district, county or nunicipality

in this state may be renoved fromoffice by the Governor or

Li eut enant Governor, if the Governor is the officer to be renoved,

at any time when done in conpliance with the regul ati ons
hereinafter set forth.

SECTION 2. Section 25-5-7, M ssissippi Code of 1972, is
amended as foll ows:

25-5-7. Before the Governor shall consider the renoval from

a statew de, state-district, county or nunicipal office of any

el ective statewi de, state-district, county or nunicipal officer,
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there shall be first filed with hima petition signed by not |ess

than fifty-one percent (51% of the qualified electors of the

state, state-district, county or nunicipality, as the case nay be,

demandi ng the renmoval of the officer. The petition shall contain
a general statenent, in not nore than two hundred (200) words, of
the ground or grounds on which the renoval is demanded, which
statenent shall be for the information of the officer involved,
for the information of the council hereinafter provided, and for
the information of the qualified electors of the state,

state-district, county or nunicipality, as the case nmay be.

Al renoval petitions with reference to only supervisors,

justice court judges and constabl es al so nust be signed by at

| east fifty-one percent (519 of the qualified electors of the
beat or district fromwhich they were originally el ected.
Upon the request of any qualified elector, it shall be the

duty of the Attorney CGeneral, in the case of a statew de or

state-district office, the county and district prosecuting

attorney, in the case of a county office, or, the nunici pal

prosecuting attorney, in the case of a nmunicipal office, to advise

the person as to the provisions of Sections 25-5-3 through 25-5-37
and how to conply with the sane.

SECTION 3. Section 25-5-9, M ssissippi Code of 1972, is
amended as foll ows:

25-5-9. The renoval petitions shall be in substantially the
followi ng forns:

(a) REMOVAL PETITION

(For Statewide and State-District Oficers)

(WARNING. --1t is a m sdeneanor, punishable by fine and

i nprisonnent, for any person to sign any renoval petition with any

nane other than his own, or knowingly to sign his nanme nore than

once to the petition, or knowingly to sign the petition when he is

not a qualified elector.)

Dat e:
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TO THE GOVERNOR OF THE STATE OF M SSI SSI PPI

We, the undersigned qualified electors of the State of

M ssi ssi ppi or state-district , State of M ssissippi,

respectfully demand that , holding the office of

in the state or state-district, be renoved fromoffice by the

Governor (or if the Governor is being renpoved, the Lieutenant

Governor) for the followi ng reasons, to wit: (Setting out the

reasons for renoval in not nore than two hundred words); that a

special election, after lawful notice, be called to permt the

qualified electors of the state or state-district to vote on the

question of whether or not the officer shall be renoved,

That we each for hinself say that: | ama qualified elector

of the state or state-district, and ny voting precinct is

correctly witten after ny nane, and that it was stated to ne

before the signing of the petition that after signing the sane |

woul d not be permtted to renove ny nane fromthe petition.

NANVE VOTI NG PRECI NCT

(b) REMOVAL PETITI ON

(For County Oficers)

(WARNING. --1t is a m sdeneanor, punishable by fine and
i nprisonnment, for any person to sign any renoval petition with any
name other than his own, or knowngly to sign his nanme nore than
once to the petition, or knowingly to sign the petition when he is
not a qualified elector.)

Dat e:

TO THE GOVERNOR OF THE STATE OF M SSI SSI PPI

We, the undersigned qualified electors of County,
State of M ssissippi, respectfully denmand that , hol di ng
the office of in the county, be renoved fromoffice by

the Governor for the follow ng reasons, to wit: (Setting out the
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reasons for renoval in not nore than two hundred words); that a
special election, after lawful notice, be called to permt the
qualified electors of the county to vote on the question of
whet her or not the * * * officer shall be renoved,

That we each for hinself say that: | ama qualified elector
of the county, and ny voting precinct is correctly witten after
ny nane, and that it was stated to me before the signing of the
petition that after signing the same | would not be permtted to
renmove nmy nanme fromthe petition.

NANVE VOTI NG PRECI NCT

(c) REMOVAL PETITION

(For Municipal Oficers)

(WARNING. --1t is a m sdeneanor, punishable by fine and

i nprisonnent, for any person to sign any renoval petition with any

nanme other than his own, or knowngly to sign his nanme nore than

once to the petition, or knowingly to sign the petition when he is

not a qualified elector.)

Dat e:

TO THE GOVERNOR OF THE STATE OF M SSI SSI PPI

We, the undersigned qualified electors of the Gty of

, County, State of M ssissippi, respectfully

denmand t hat , holding the office of in the

muni ci pality, be renoved fromoffice by the Governor for the

follow ng reasons, to wit: (Setting out the reasons for renoval

in not nore than two hundred words); that a special election,

after lawful notice, be called to permt the qualified electors of

the nunicipality to vote on the question of whether or not the

of ficer shall be renoved;

That we each for hinself say that: | ama qualified el ector

of the municipality, and ny voting precinct is correctly witten

S. B. No. 2764 *SS26/R8*
05/ SS26/ R8
PACGE 4




133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164

after ny nanme, and that it was stated to ne before the signing of

the petition that after signing the sane | would not be permtted

to renove ny nane fromthe petition.

NANVE VOTI NG PRECI NCT

1.

2.

3.

SECTI ON 4. Section 25-5-13, M ssissippi Code of 1972, is
amended as foll ows:

25-5-13. Each and every petition, or separately circul ated
section thereof, containing signatures shall be verified on the
| ast page thereof in substantially one of the follow ng forns:

(a) STATE CF M SSI SSI PPI

State-Di strict

|, , aqualified elector of the state or

state-district do now state under oath that every person who

signed the foregoing petition signed his or her nane thereto in ny

presence, and that before the signing of the petition the signator

was told that after signing the sane his or her nane could not be

renmoved fromthe petition; that | believe that each has stated his

or her nane and district correctly, and that so far as |I know each

signer is a qualified elector of the state or state-district, and

| further certify that the date appearing on the foregoing

petition is the correct date on which the first signature was

affixed to the petition or any section thereof.

(Si gnat ure)

Sworn to and subscri bed before nme, this day of ,
20
(b) STATE OF M SSI SSI PPI
County of
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I, , aqualified elector of the county do now
state under oath that every person who signed the foregoing
petition signed his or her nane thereto in ny presence, and that
before the signing of the petition the signator was told that
after signing the sane his or her nane could not be renoved from
the petition; that | believe that each has stated his or her nane
and precinct correctly, and that so far as | know each signer is a
qualified elector of this county, and | further certify that the
date appearing on the foregoing petition is the correct date on
which the first signature was affixed to the petition or any
section thereof.

(Si gnat ure)

Sworn to and subscribed before nme, this day of ,

(c) STATE CF M SSI SSI PPI

Gty of , County of

|, , aqualified elector of the nunicipality do

now state under oath that every person who signed the foregoing

petition signed his or her nane thereto in ny presence, and that

before the signing of the petition the signator was told that

after signing the sane his or her nanme could not be renoved from

the petition; that | believe that each has stated his or her nane

and precinct correctly, and that so far as |I know each signer is a

qualified elector of this nmunicipality, and | further certify that

t he date appearing on the foregoing petition is the correct date

on which the first signature was affixed to the petition or any

section thereof.

(Si gnat ure)

Sworn to and subscri bed before nme, this day of ,
20
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SECTION 5. Section 25-5-15, M ssissippi Code of 1972, is
anended as foll ows:
25-5-15. Before the subm ssion of the petitions to the

Governor or Lieutenant Governor, if the Governor is the officer to

be renoved, to be filed by him all sections of the sane shall be

consol i dated and delivered to the Secretary of State, in the case

of a statewde or state-district officer, * * * registrar of the

county or nunicipality, as the case may be, in which the petition

has been circulated. No signatures shall be thereafter added.

The Secretary of State or * * * registrar shall conpare the

signatures of the persons appearing on the petition with the nanes
of the qualified electors appearing on the poll books of the

county or nunicipality, and shall attach to said petition, or to

each section of the petition if the sane has been circulated in
sections, the followi ng certificate:
STATE OF M SSI SSI PP

State-Di strict

County of (Municipality of )

I, , Secretary of State or * * * registrar in and

for the county or nunicipality aforesaid, do hereby certify that |

have conpared the signatures on the precedi ng sheets of the
removal petition attached hereto, and to the best of ny know edge
and belief the * * * petition (or section of petition) contains

t he signatures of qualified electors of the state,

state-district, the county or nunicipality, as the case nmay be,

and | have drawn a line in red ink through the nanes of those
signators who appear by the records in ny office not to be
qualified electors, or who have died. | further certify that as
of the date of the petitions there were qualified electors

inthis state, state-district, county or nunicipality, as the case

may be.
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G ven under ny hand and seal of office, this the day

of , 20

Secretary of State, County

or Munici pal Registrar

SECTION 6. Section 25-5-17, M ssissippi Code of 1972, is
anended as foll ows:

25-5-17. The certificate by the Secretary of State, county

or nunicipal registrar shall be prim facie evidence of the facts

stated therein and of the qualification of the electors whose

signatures are thus certified. The Governor or the Lieutenant

Governor, if the Governor is the officer to be renoved, shal

consi der and count only those signatures on the petition as shal

be so certified by the Secretary of State or registrar; * * *

however, * * * any officer sought to be renpbved or any citizen of

the state, state-district, county or nmunicipality shall have the

privilege of submtting evidence in witing, under oath, to the
Governor as to the question of whether or not any signator to the
petition was in fact a qualified elector at the tinme of the
signing of the petition, or has since died. The decision of the

Governor or the Lieutenant Governor, if the Governor is the

officer to be renobved, as to whether or not any particul ar person

was or was not a qualified elector at the tinme of the signing of
the petition, or whether or not any particul ar person has since
di ed, shall be final and shall not be subject to review The
status of the signator as to whether or not he or she was a
qualified elector at the time of signing the petition shall be
determ ned as of the date of the petition and not by any ot her
dat e.

SECTION 7. Section 25-5-19, M ssissippi Code of 1972, is
amended as foll ows:

25-5-19. The Secretary of State or the county or nunici pal

registrar shall not retain in his possession any * * * petition or
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any section thereof for a longer period than two (2) days for the
first two hundred signatures (200) thereon and one (1) additional
day for each two hundred (200) additional signatures or fraction
thereof, and the time consuned in the exam nation of the petitions
shall not be counted in determning the tinme between the signing
and the filing of the petitions. At the expiration of the

exam nation, the registrar shall forthwith file the sane with the

Governor or the Lieutenant Governor, if the Governor is the

officer to be renoved, with his certificate attached, and shal

obtain a witten receipt for the sane. The forns herein are not
mandatory, but directory, and if substantially followed in any
petition it shall be sufficient, disregarding clerical and

technical errors. |If the Secretary of State or the registrar be

unabl e to exam ne the petition, he shall so certify the fact to

the state, county or nunicipal election comm ssioners, who shal

in the sane manner and tine performall the functions herein

required of the Secretary of State or the registrar. |In the event

the Secretary of State or the county or nunicipal registrar is the

of ficer whose renoval is sought by the petition, then the petition

shall be delivered to one (1) of the state el ection conm ssioners

or one of the county or nunicipal election comm ssioners of the

county or nunicipality in which the petition has been circul ated,

and the * * * conmi ssioners * * * shall in the sane manner and
wWithin the sane tine performall functions herein required of the
registrar. A fee of Five Cents (5¢) per signature shall be
allowed for the * * * exam nation of the petitions, to be paid out

of the general funds of the state, county or nunicipality upon due

proof of the exam nation. The Secretary of State or any registrar

or any board of state, county or nunicipal election conm ssioners

or nmenber thereof who willfully fails or refuses to performthe
duty or duties herein required of himor themshall be subject to
a civil penalty of One Thousand Dol l ars ($1,000.00), to be

recovered in the Chancery Court of the First Judicial District of

S. B. No. 2764 *SS26/R8*
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Hi nds County or in the chancery court of the county by suit which

may be filed by any qualified el ector who signed the petition or
any section thereof.

SECTI ON 8. Section 25-5-21, M ssissippi Code of 1972, is
amended as foll ows:

25-5-21. \When the petitions shall have been filed with the

Governor or the Lieutenant Governor, if the Governor is the

officer to be renoved, within ten (10) days of the filing thereof

the Governor or the Lieutenant Governor, if the Governor is the

officer to be renoved, shall cause true copies thereof

(photostatic copies being sufficient) to be personally delivered

by sone officer of the state, county or nunicipality, designated

in witing by the Governor or the Lieutenant Governor, if the

Governor is the officer to be renoved, to the officer sought to be

removed, and shall in Iike manner and form cause to be personally
served on the officer a notice to appear, if he desires, at a tine

to be fixed by the Governor or the Lieutenant Governor, if the

Governor is the officer to be renoved, to show cause, if any he

can, why the question of his renoval should not be submtted to a
vote of the qualified electors as hereinafter provided,
which * * * notice shall be served upon the officer at |east
twenty (20) days before the date when his appearance is required.
The place of hearing shall be the county courthouse of the county
in which the officer resides.

SECTI ON 9. Section 25-5-23, M ssissippi Code of 1972, is
amended as foll ows:

25-5-23. At the tine and place designated in the notice, the

Governor or the Lieutenant Governor, if the Governor is the

officer to be renoved, shall cause to be convened a renpva

council to be conposed of three (3) chancery judges appoi nted by

the Governor or the Lieutenant Governor, if the Governor is the

officer to be renoved, none of whom shall reside in the district

in which the officer under question resides, to hear and determ ne
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whet her there is substantial basis for a renoval election
consistently wth the provisions of Sections 25-5-3 through
25-5-37. The senior chancellor shall serve as the presiding judge
of the council. The hearing herein provided may conti nue from day
to day and be recessed fromtinme to tine, as in the discretion of
the council may be ordered. The qualified electors of the state,

state-district, county or nunicipality shall |ikew se be given

notice by proclamation of the Governor or the Lieutenant Governor,

if the Governor is the officer to be renoved, of the tine and

pl ace of the hearing. Any interested citizen or citizens nmay

| i kewi se appear at the tine and place |listed and nake * * *
representations to the council as, in the discretion of the
council, may be material to the issues involved. The counci
shal | pronul gate rules for the hearings, which shall be in
witing, but all representations shall be made under oath, to be
adm ni stered by sone nenber of the council. It shall not be
necessary that a stenographic record be kept of the
representations, either for or against renoval, but the testinony
taken shall be heard as nearly as practicable in conpliance with
the usually applicable rules of evidence. All decisions of the
council on any question, prelimnary or final, including the
question of whether just cause for an election has been shown,
shall be final and not subject to review

The el ective officer concerned shall be entitled to be
represented by counsel of his choice at the hearing.

SECTI ON 10. Section 25-5-25, M ssissippi Code of 1972, is
amended as foll ows:

25-5-25. The council shall keep mnutes of its final
judgnents, and the disposition of each petition shall be recorded
therein. If it be the judgnent of the council that sufficient
cause has not been shown to justify the renoval of the officer,

then the petition shall be dism ssed and no new petition shall be
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filed or entertained for a period of one (1) year fromthe date of
the order dism ssing the petition.

| f, however, the council shall be of the opinion that
sufficient cause has been shown to justify the renoval of the
officer, then notice to the qualified electors of the state or

state-district, county or nunicipality involved shall be given, in

accordance with the general election |aws of the State of
M ssissippi in the matter of filling vacancies in state,

state-district, county or nunicipal offices, that an el ection

shall be held in the county or nmunicipality to determ ne the

question of whether or not the state, state-district, county or

muni ci pal official shall be renoved fromoffice.

SECTI ON 11. Section 25-5-27, M ssissippi Code of 1972, is
amended as foll ows:

25-5-27. The officer named in the renoval petition shal
continue to performthe duties of his office until the results of
the special renoval election shall be officially proclainmed. If,
however, the officer nanmed in the petition for renoval shall offer
his resignation before the issuance of the proclamation for the
hol di ng of special renoval election, it shall be accepted, shal
take effect on the date it is offered, and the vacancy shall be
filled as provided by law for the filling of any vacancy in an

el ective state, state-district, county or nunicipal office. The

of ficer who either resigns or is renoved shall not be eligible to
fill the vacancy caused by his renoval or resignation, or serve as
deputy in the office fromwhich he resigns or is renoved.

SECTI ON 12. Section 25-5-33, Mssissippi Code of 1972, is
amended as foll ows:

25-5-33. The el ection conm ssioners of the state,

state-district, county or nunicipality, or a quorumthereof, shal

meet at the office of the Secretary of State or the county or

muni ci pal registrar at 9:00 a.m of the day foll ow ng the special

renoval election, and shall then proceed to canvass, tabulate, and
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certify the results of the election as now provi ded by the general
election laws of the State of Mssissippi. The certificate of the
results, showi ng the total votes cast for the renoval of the
officer, the total votes cast against the renoval of the officer,
and the total nunber of qualified electors in the county,

supervisors district or nunicipality in which the el ection was

hel d, shall be forwarded to the Governor or the Lieutenant

Governor, if the Governor is the officer to be renoved. If a

majority of all qualified electors of the county, supervisors

district or nunicipality in which the election shall have been

hel d shall not have voted in the election, either for or against
the renoval, or if a mgjority of the qualified electors voting in
the el ection shall oppose renoval, the officer shall not be
renmoved and shall not thereafter during his termof office be
subj ect to another renoval election. If a majority of al

qualified electors of the state, state-district, county,

supervisors district or nmunicipality in which the election is held

have voted either for or against renoval, and if a magjority of the
qualified electors voting in the election shall vote for the
renoval of the officer, then the Governor shall issue his
procl amation declaring the office vacant, renoving the officer,
and appointing a suitable person to fill the vacancy until the
sane can be filled in a special election to be held not nore than
sixty (60) days after the * * * proclamation of the Governor. No
officer shall be subject to a renoval petition until he shall have
served at |east one (1) year of his term

SECTI ON 13. Section 25-5-37, Mssissippi Code of 1972, is
amended as foll ows:

25-5-37. (1) Any person who signs any renoval petition with
any nane other than his own, or who know ngly signs his nane nore
than once to the petition, or who know ngly signs the petition

when he is not a qualified elector shall be guilty of a felony
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and, upon conviction, nay be punished as such for a termin the
penitentiary not to exceed five (5) years.

(2) Any person who knowi ngly executes any affidavit required
by Sections 25-5-3 through 25-3-37 knowi ng the sane to be fal se,
or who issues any certificate required by the same knowing it to
be fal se, or who nmakes any statenent of any kind required by such
sections to be under oath, either in witing or orally, know ng
the sanme to be false shall be guilty of perjury and, upon
conviction, may be punished by inprisonment in the State
Penitentiary for a termnot to exceed ten (10) years.

(3) It shall be a felony for any officer sought to be
renmoved under the provisions of the aforesaid sections to attenpt
by force, threats, bribery, or intimdation to hinder or interfere
with the free circulation or signing of any renoval petition and,
upon conviction thereof, he shall be punished by inprisonnment in
the State Penitentiary for not | ess than one (1) year nor nore
than five (5) years.

(4) Any person in the possession of a renoval petition who
either willfully suppresses, neglects, or fails to cause sane to

be filed with the Secretary of State or the county or nuni ci pal

registrar shall be guilty of a m sdeneanor and, upon conviction

t hereof, shall be punished by inprisonment in the county jail not
to exceed six (6) nonths or by fine not to exceed Five Hundred
Dol l ars ($500.00), or by both such fine and inprisonnent.

SECTION 14. The Attorney CGeneral of the State of M ssissipp
shall submt this act, imrediately upon approval by the Governor,
or upon approval by the Legislature subsequent to a veto, to the
Attorney Ceneral of the United States or to the United States
District Court for the District of Colunbia in accordance with the
provi sions of the Voting Rights Act of 1965, as anended and

ext ended.
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457 SECTI ON 15. This act shall take effect and be in force from
458 and after the date it is effectuated under Section 5 of the Voting

459 R ghts Act of 1965, as anended and extended.
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