M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2005

By: Senator(s) Hewes, M chel, Nunnel ee, To: Finance
Doxey, Wite, Flowers, Pickering, Brown,
Cl ar ke

SENATE BI LL NO. 2633

1 AN ACT TO PERM T THE ESTABLI SHVENT AND MAI NTENANCE OF HEALTH
2  SAVI NGS ACCOUNTS; TO EXEMPT CONTRI BUTI ONS FROM GROSS | NCOVE UNDER
3 THE STATE | NCOMVE TAX LAW TO PRESCRI BE THE REQUI REMENTS OF AND

4 RESTRI CTI ONS ON HEALTH SAVI NGS ACCOUNTS; TO AMEND SECTI ON 27-7-15,
5 MSSISSIPPI CODE OF 1972, TO EXCLUDE THE AMOUNT DEPOSI TED IN A

6 HEALTH SAVI NGS ACCOUNT FROM GROSS | NCOVE UNDER THE STATE | NCOME

7 TAX LAW AND FOR RELATED PURPCSES.

8 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
9 SECTION 1. This act shall be known and nay be cited as the
10 "Health Savings Accounts Act."

11 SECTION 2. As used in this act:

12 (a) "Eligible individual" neans the individual

13 taxpayer, including enployees of an enployer who contributes to
14 health savings accounts on the enpl oyees' behal f, who:

15 (i) Is not covered by a high deductible health

16 plan individually or with dependents;

17 (ii) Is not covered under any health plan that is
18 not a high deductible health plan, except for coverage for

19 accidents, workers conpensation insurance, insurance for a

20 specified disease or illness, insurance paying a fixed anmount per
21 day per hospitalization and tort liabilities; and

22 (iii) Establishes, or on whose behalf is

23 established, a health savings account.

24 (b) "Deductible"” neans the total deductible for an

25 eligible individual and all the dependents of that eligible

26 individual for a cal endar year.

27 (c) "Dependent" neans the spouse or child of the

28 eligible individual as defined in Section 152 of the Internal

29 Revenue Code.
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(d) "Qualified nedical expense" nmeans an expense paid
by the taxpayer for nedical care described in Section 213(d) of
the Internal Revenue Code.

(e) "Hi gh deductible" neans:

(1) In the case of self-only coverage, an annual
deducti bl e (increased each year by a cost-of-Iliving adjustnent)
which is not | ess than One Thousand Dol lars ($1, 000.00) and the
sum of the annual deductible and ot her annual out-of-pocket
expenses required to be paid under the plan for covered benefits
does not exceed Five Thousand Dol l ars ($5,000.00).

(ti) In the case of famly coverage, an annual
deducti bl e (increased each year by a cost-of-living adjustnent) of
not | ess than Two Thousand Dol |l ars ($2, 000.00) and the sum of the
annual deducti bl e and ot her annual out-of-pocket expenses required
to be paid under the plan for covered benefits does not exceed Ten
Thousand Dol | ars ($10,000.00). A plan shall not fail to be
treated as a high deductible plan by reason of failing to have a
deducti ble for preventive care or, in the case of network plans,
for having out-of - pocket expenses which exceed these |imts on an
annual deductible for services provided outside the network.

(f) "Health savings account”™ or "account" neans a trust
or custodi an established in this state pursuant to a health
savi ngs account program exclusively to pay the qualified nedical
expenses of an eligible individual or his or her dependents, but
only if the witten governing instrunent creating the account
neets the follow ng requirenents:

(1) Except in the case of a rollover contribution,
no contribution will be accepted unless it is in cash; or, to the
extent such contribution, when added to the previous contributions
to the account for the cal endar year, exceeds one hundred percent
(100% of the eligible individual's deductible or Twenty-siXx
Hundred Dol | ars ($2,600.00) for an individual or Five Thousand One

Hundred Fifty Dol lars ($5,150.00) per fam |y, whichever is |ower;
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(i1i) The trustee or custodian is a bank, an
i nsurance conpany or anot her person approved by the Comm ssi oner
of I nsurance;

(ti1) No part of the trust assets wll be invested
inlife insurance contracts;

(itv) The assets of the account will not be
comm ngled with other property except as allowed for under
I ndi vi dual Retirenent Accounts; and

(v) Eligible individual's interest in the account
is nonforfeitable.

(g) "Health savings account program or "program neans

a programthat includes all of the foll ow ng:

(1) The purchase by an eligible individual or by
an enpl oyer of a high deductible health plan; and

(i1i) The contribution into a health savings
account by an eligible individual or on behalf of an enpl oyee or
by his or her enployer. The total annual contribution nay not
exceed the anount of the plan's higher deductible or the anpunts
| i sted herein.

(h) "H gh deductible health plan" means a health

coverage policy, certificate or contract that provides for
paynments for covered benefits that exceed the hi gher deductible.

SECTION 3. (1) The provisions of this act shall apply al so

to taxpayers who are not receiving preferred federal tax treatnent
for a health savings account under Internal Revenue Code Section
223.

(2) For taxable years beginning after January 1, 2004, a
resident of M ssissippi or an enpl oyer shall be allowed to deposit
contributions to a health savings account. The anmount of deposit
for cal endar year 2004 shall not exceed the amobunt of the plan's
hi gh deducti ble, nor Two Thousand Six Hundred Dol l ars ($2, 600. 00)
for an individual policy and Five Thousand One Hundred Fifty

Dol l ars ($5,150.00) for a famly policy.
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(3) Except as provided in Section 5 of this act, or except
as otherw se provided by |aw, the principal contributed to and the
i nterest earned on a health savings account and noney rei nbursed
to an eligible individual or an enployee for qualified nedical
expenses shall be excluded fromthe taxable gross incone of the
account hol der under Section 27-7-15.

SECTION 4. The trustee or custodian shall utilize the funds

held in a health savings account solely for the purpose of:

(a) Paying the qualified nedical expenses of the
eligible individual or his or her dependents;

(b) Purchasing a health coverage policy certificate, or
contract, for an eligible individual who is receiving unenpl oynent
conpensation, is exercising continuation privileges under federal
|l aw or is purchasing a long-termcare insurance contract; or

(c) Paying for health insurance other than a Medicare
suppl enental policy for those who are Medicare eligible. Funds
held in a health savings account shall not be used to cover
expenses of the eligible individual or his or her dependents that
are ot herwi se covered, including, but not limted to, mnedical
expense covered pursuant to an autonobile insurance policy,
wor ker's conpensation insurance policy or self-insured plan or
anot her enpl oyer-funded health coverage policy, certificate or
contract.

SECTION 5. (1) Notw thstanding subsections (3), (4), (5) or

(6) of this section, an eligible individual may w thdraw noney
fromhis or her health savings account for any purpose other than
a purpose described in Section 4.

(2) Subject to subsection (3) of this section, if the
eligible individual wthdraws noney for any purpose other than a
pur pose described in Section 4 at any other tine, all of the

foll om ng apply:
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127 (a) The amount of the withdrawal is considered taxable
128 gross incone of the account hol der under Section 27-7-15 in the
129 tax year of the w thdrawal.

130 (b) Interest earned on the account during the tax year
131 in which a withdrawal under this subsection is made i s considered
132 taxable gross inconme of the account hol der under Section 27-7-15.
133 (3) The anount of disbursenent of any assets of a health
134 savings account pursuant to a filing for protection under Title 11
135 of the United States Code, 11 USCS 101 et seq. by an eligible

136 individual or person for whose benefit the account was established
137 is not considered a w thdrawal for purposes of this section. The
138 amount of a disbursenent is not considered taxable gross incone of
139 the account hol der under Section 27-7-15 and subsection (2) of

140 this section does not apply.

141 (4) The transfer of an eligible individual's interest in a
142 health savings account to an eligible individual's spouse or

143 fornmer spouse under a divorce or separation instrunent shall not
144 be considered a taxable transfer made by such eligible individual,
145 and such interest shall, after such transfer, be treated as a

146 health savings account with respect to which such spouse is the
147 eligible individual.

148 (5) Upon the death of the eligible individual, the trustee
149 or custodian shall distribute the principle and accumul at ed

150 interest of the health savings account to the estate of the

151 deceased.

152 (6) |If an enpl oyee becones enployed with a different

153 enployer that participates in a health savings account program
154 the enployee may transfer his or her health savings account to
155 that new enployer's trustee or custodian or to an individually
156 purchased account program

157 SECTION 6. Section 27-7-15, M ssissippi Code of 1972, is

158 anended as foll ows:
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27-7-15. (1) For the purposes of this article, except as
ot herwi se provided, the term"gross incone" neans and includes the
i ncone of a taxpayer derived fromsal aries, wages, fees or
conpensation for service, of whatever kind and in whatever form
pai d, including inconme fromgovernnental agencies and subdi vi sions
thereof; or from professions, vocations, trades, businesses,
commerce or sales, or renting or dealing in property, or
reacquired property; also fromannuities, interest, rents,
di vi dends, securities, insurance prem umnms, reinsurance premn uns,
consi derations for supplenental insurance contracts, or the
transaction of any business carried on for gain or profit, or
gains, or profits, and inconme derived from any source whatever and
in whatever formpaid. The anount of all such itens of incone
shall be included in the gross inconme for the taxable year in
whi ch received by the taxpayer. The anount by which an eligible
enpl oyee's salary is reduced pursuant to a salary reduction
agreenent aut horized under Section 25-17-5 shall be excluded from
the term"gross incone" within the neaning of this article.

(2) In determning gross incone for the purpose of this
section, the follow ng, under regul ations prescribed by the
conmi ssioner, shall be applicable:

(a) Dealers in property. Federal rules, regul ations
and revenue procedures shall be followed with respect to
install nment sales unless a transaction results in the shifting of
income frominside the state to outside the state.
(b) Casual sales of property.

(1) Prior to January 1, 2001, federal rules,
regul ati ons and revenue procedures shall be followed wth respect
to install nment sal es except they shall be applied and adm ni stered
as if HR 3594, the Installnment Tax Correction Act of 2000 of the
106t h Congress, had not been enacted. This provision wll
general ly affect taxpayers, reporting on the accrual nethod of

accounting, entering into installnment note agreenents on or after
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Decenber 17, 1999. Any gain or profit resulting fromthe casual
sal e of property wll be recognized in the year of sale.

(i1) Fromand after January 1, 2001, federal
rules, regulations and revenue procedures shall be followed with
respect to installnent sales except as provided in this
subparagraph (ii). Gain or profit fromthe casual sale of
property shall be recognized in the year of sale. Wen a taxpayer
recogni zes gain on the casual sale of property in which the gain
is deferred for federal incone tax purposes, a taxpayer may el ect
to defer the paynment of tax resulting fromthe gain as allowed and
to the extent provided under regul ations prescribed by the
comm ssioner. |If the paynent of the tax is made on a deferred
basis, the tax shall be conputed based on the applicable rate for
the incone reported in the year the paynent is nade. Except as
ot herwi se provided in subparagraph (iii) of this paragraph (b),
deferring the paynent of the tax shall not affect the liability
for the tax. |If at any tine the installnment note is sold,
contributed, transferred or disposed of in any manner and for any
purpose by the original note holder, or the original note hol der
is nerged, liquidated, dissolved or withdrawn fromthis state,
then all deferred tax paynents under this section shal
i medi ately becone due and payabl e.

(tit) If the selling price of the property is
reduced by any alteration in the terns of an install nent note,

i ncluding default by the purchaser, the gain to be recognized is
reconput ed based on the adjusted selling price in the same manner
as for federal incone tax purposes. The tax on this anmount, |ess
the previously paid tax on the recognized gain, is payable over
the period of the remaining installnments. |If the tax on the
previously recogni zed gain has been paid in full to this state,
the return on which the paynent was made nay be anended for this
purpose only. The statute of Iimtations in Section 27-7-49 shal

not bar an anended return for this purpose.
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(c) Reserves of insurance conpanies. |In the case of
I nsurance conpani es, any anmounts in excess of the legally required
reserves shall be included as gross incone.

(d) Affiliated conpani es or persons. As regards sales,
exchanges or paynents for services fromone to another of
affiliated conpanies or persons or under other circunstances where
the relation between the buyer and seller is such that gross
proceeds fromthe sale or the value of the exchange or the paynent
for services are not indicative of the true value of the subject
matter of the sale, exchange or paynent for services, the
conmi ssi oner shall prescribe uniformand equitable rules for
determ ning the true value of the gross incone, gross sales,
exchanges or paynent for services, or require consolidated returns
of affiliates.

(e) Alinony and separate mai ntenance paynents. The
federal rules, regulations and revenue procedures in determ ning
the deductibility and taxability of alinony paynments shall be
followed in this state.

(f) Reinbursenent for expenses of noving. There shal
be included in gross incone (as conpensation for services) any
anount received or accrued, directly or indirectly, by an
i ndi vidual as a paynent for or reinbursenent of expenses of noving
fromone residence to another residence which is attributable to
enpl oynent or self-enpl oynent.

(3) In the case of taxpayers other than residents, gross
i ncome includes gross inconme fromsources within this state.

(4) The words "gross inconme” do not include the foll ow ng
items of incone which shall be exenpt fromtaxation under this
article:

(a) The proceeds of life insurance policies and
contracts paid upon the death of the insured. However, the incone
fromthe proceeds of such policies or contracts shall be included

in the gross incone.
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(b) The anount received by the insured as a return of
prem um or premuns paid by himunder life insurance policies,
endownent, or annuity contracts, either during the termor at
maturity or upon surrender of the contract.

(c) The value of property acquired by gift, bequest,
devi se or descent, but the incone from such property shall be
i ncluded in the gross incone.

(d) Interest upon the obligations of the United States
or its possessions, or securities issued under the provisions of
t he Federal Farm Loan Act of July 17, 1916, or bonds issued by the
War Fi nance Corporation, or obligations of the State of
M ssi ssippi or political subdivisions thereof.

(e) The anounts received through accident or health
i nsurance as conpensation for personal injuries or sickness, plus
t he anbunt of any danages received for such injuries or such
sickness or injuries, or through the War Ri sk |Insurance Act, or
any law for the benefit or relief of injured or disabled nenbers
of the mlitary or naval forces of the United States.

(f) Income received by any religious denom nation or by
any institution or trust for noral or nmental inprovenents,
religious, Bible, tract, charitable, benevolent, fraternal,

m ssionary, hospital, infirmary, educational, scientific,
literary, library, patriotic, historical or cenetery purposes or
for two (2) or nore of such purposes, if such incone be used
exclusively for carrying out one or nore of such purposes.

(g) Incone received by a donestic corporation which is
"taxable in another state" as this termis defined in this
article, derived from business activity conducted outside this
state. Donestic corporations taxable both within and w thout the
state shall determ ne M ssissippi incone on the sane basis as
provi ded for foreign corporations under the provisions of this

article.
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(h) In case of insurance conpanies, there shall be
excl uded from gross inconme such portion of actual prem uns
recei ved froman individual policyholder as is paid back or
credited to or treated as an abatenent of prem uns of such
policyholder within the taxable year.

(1) Inconme fromdividends that has already borne a tax
as dividend i ncone under the provisions of this article, when such
di vidends nmay be specifically identified in the possession of the
recipient.

(j) Amounts paid by the United States to a person as
added conpensation for hazardous duty pay as a nenber of the Arned
Forces of the United States in a conbat zone desi gnated by
Executive Order of the President of the United States.

(k) Anmounts received as retirenent all owances,
pensi ons, annuities or optional retirenent allowances paid under
the federal Social Security Act, the Railroad Retirenent Act, the
Federal Civil Service Retirement Act, or any other retirenent
systemof the United States governnent, retirenment allowances paid
under the M ssissippi Public Enployees' Retirenent System
M ssi ssi ppi Hi ghway Safety Patrol Retirenent System or any ot her
retirement systemof the State of M ssissippi or any political
subdi vi sion thereof. The exenption allowed under this paragraph
(k) shall be available to the spouse or other beneficiary at the
death of the primary retiree.

(1) Anmounts received as retirenent all owances,
pensions, annuities or optional retirenment allowances paid by any
public or governnental retirenent system not designated in
paragraph (k) or any private retirenment systemor plan of which
the recipient was a nenber at any tinme during the period of his
enpl oynent. Anounts received as a distribution under a Roth
I ndi vi dual Retirenment Account shall be treated in the same nmanner
as provided under the Internal Revenue Code of 1986, as anended.

The exenption allowed under this paragraph (lI) shall be avail able
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to the spouse or other beneficiary at the death of the primary
retiree.

(m Conpensation not to exceed the aggregate sum of
Fi ve Thousand Dol | ars ($5,000.00) for any taxable year received by
a nmenber of the National Guard or Reserve Forces of the United
States as paynment for inactive duty training, active duty training
and state active duty.

(n) Conpensation received for active service as a
nmenber bel ow the grade of comm ssioned officer and so nuch of the
conpensati on as does not exceed the maxi num enlisted anount
received for active service as a comm ssioned officer in the Arned
Forces of the United States for any nonth during any part of which
such nenbers of the Arned Forces (i) served in a conbat zone as
desi gnat ed by Executive Order of the President of the United
States or a qualified hazardous duty area as defined by federa
| aw, or both; or (ii) was hospitalized as a result of wounds,

di sease or injury incurred while serving in such conbat zone. For
t he purposes of this paragraph (n), the term "maxi numenli sted
anount” neans and has the sane definition as that termhas in 26
USCS 112.

(o) The proceeds received fromfederal and state
forestry incentives prograns.

(p) The anount representing the difference between the
i ncrease of gross inconme derived fromsales for export outside the
United States as conpared to the preceding tax year wherein gross
i ncone fromexport sales was highest, and the net increase in
expenses attributable to such increased exports. |In the absence
of direct accounting the ratio of net profits to total sales may
be applied to the increase in export sales. This paragraph (p)
shall only apply to businesses located in this state engaging in
the international export of M ssissippi goods and services. Such
goods or services shall have at least fifty percent (50% of value

added at a location in M ssissippi.
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(g9 Amunts paid by the federal governnent for the
construction of soil conservation systens as required by a
conservation plan adopted pursuant to 16 USCS 3801 et seq.

(r) The anount deposited in a nedical savings account,
and any interest accrued thereon, that is a part of a nedical
savi ngs account program as specified in the Medical Savings
Account Act under Sections 71-9-1 through 71-9-9; provided,
however, that any anmpbunt w thdrawn from such account for purposes
ot her than paying eligible nedical expense or to procure health
coverage shall be included in gross incone.

(s) Amunts paid by the M ssissippi Soil and Water
Conservation Comm ssion fromthe M ssissippi Soil and Water
Cost-Share Program for the installation of water quality best
managenent practices.

(t) Dividends received by a holding corporation, as
defined in Section 27-13-1, froma subsidiary corporation, as
defined in Section 27-13-1.

(u) Interest, dividends, gains or inconme of any kind on
any account in the M ssissippi Affordable Coll ege Savings Trust
Fund, as established in Sections 37-155-101 through 37-155-125, to
the extent that such anmounts remain on deposit in the MACS Trust
Fund or are withdrawn pursuant to a qualified w thdrawal, as
defined in Section 37-155-105.

(v) Interest, dividends or gains accruing on the
paynments made pursuant to a prepaid tuition contract, as provided
for in Section 37-155-17.

(w) Incone resulting fromtransactions with a rel ated
menber where the rel ated nenber subject to tax under this chapter
was required to, and did in fact, add back the expense of such
transactions as required by Section 27-7-17(2). Under no
circunstances may the exclusion fromincone exceed the deduction
add- back of the related nenber, nor shall the exclusion apply to

any incone otherw se excluded under this chapter.
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(x) Anmounts that are subject to the tax |evied pursuant
to Section 27-7-901, and are paid to patrons by gam ng
establishnments |icensed under the M ssissippi Gam ng Control Act.

(y) Amounts that are subject to the tax |evied pursuant
to Section 27-7-903, and are paid to patrons by gam ng
establishnments not |icensed under the M ssissippi Gam ng Control
Act .

(z) The anount deposited in a health savings account,

and any interest accrued thereon, that is a part of a health

savi ngs account program as specified in the Heal th Savi ngs

Accounts Act created in Sections 1 through 5 of Senate Bill No.

2633, 2005 Regul ar Sessi on; however, any anount w thdrawn from

such account for purposes other than paying qualified nedical

expenses or to procure health coverage shall be included in gross

i ncone, except as ot herw se provided by Section 5 of Senate Bil

No. 2633, 2005 Regul ar Sessi on.

(5) Prisoners of war, mssing in action-taxabl e status.

(a) Menbers of the Arned Forces. G oss inconme does not
i ncl ude conpensation received for active service as a nenber of
the Arned Forces of the United States for any nonth during any
part of which such nenber is in a mssing status, as defined in
paragraph (d) of this subsection, during the Vietnam Conflict as a
result of such conflict.

(b) Guvilian enployees. G oss incone does not include
conpensation received for active service as an enpl oyee for any
nont h during any part of which such enployee is in a m ssing
status during the Vietnam Conflict as a result of such conflict.

(c) Period of conflict. For the purpose of this
subsection, the Vietnam Conflict began February 28, 1961, and ends
on the date designated by the President by Executive Order as the
date of the term nation of conbatant activities in Vietnam For
the purpose of this subsection, an individual is in a mssing

status as a result of the Vietnam Conflict if imrediately before
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such status began he was perform ng service in Vietnam or was
perform ng service in Southeast Asia in direct support of mlitary
operations in Vietnam "Southeast Asia," as used in this
paragraph, is defined to include Canbodia, Laos, Thailand and

wat ers adj acent thereto.

(d) "Mssing status" neans the status of an enpl oyee or
menber of the Arnmed Forces who is in active service and is
officially carried or determned to be absent in a status of (i)
mssing; (ii) mssing in action; (iii) interned in a foreign
country; (iv) captured, bel eaguered or besieged by a hostile
force; or (v) detained in a foreign country against his wll; but
does not include the status of an enpl oyee or nenber of the Arned
Forces for a period during which he is officially determned to be
absent fromhis post of duty w thout authority.

(e) "Active service" neans active federal service by an
enpl oyee or nenber of the Armed Forces of the United States in an
active duty status.

(f) "Enployee" neans one who is a citizen or national
of the United States or an alien admtted to the United States for
per manent residence and is a resident of the State of M ssissipp
and is enployed in or under a federal executive agency or
departnent of the Arned Forces.

(g) "Conpensation"” nmeans (i) basic pay; (ii) special
pay; (iii) incentive pay; (iv) basic allowance for quarters; (v)
basi ¢ al |l owance for subsistence; and (vi) station per diem
al l omances for not nore than ninety (90) days.

(h) If refund or credit of any overpaynent of tax for
any taxable year resulting fromthe application of subsection (5)
of this section is prevented by the operation of any law or rule
of law, such refund or credit of such overpaynent of tax may,
neverthel ess, be made or allowed if claimtherefor is filed with
the State Tax Comm ssion within three (3) years after the date of

t he enactnent of this subsection.
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(i) The provisions of this subsection shall be

effective for taxable years ending on or after February 28, 1961.

(6) A shareholder of an S corporation, as defined in Section
27-8-3(1)(g), shall take into account the inconme, |oss, deduction
or credit of the S corporation only to the extent provided in
Section 27-8-7(2).

SECTION 7. This act shall take effect and be in force from
and after July 1, 2005.

S. B. No. 2633 *SS26/R494*

05/ SS26/ R494 ST: Health Savings Accounts Act; establish and
PAGE 15 exenpt certain contributions fromgross incone.



