M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2005

By:

OCO~NOUITRAWNE

Senator(s) WIIlianson To: Judiciary, Division A

SENATE BI LL NO. 2621

AN ACT TO REQUI RE THAT AN ACTI ON FOR RECOVERY OF DAMAGES
SUFFERED AS A RESULT OF CHI LDHOOD SEXUAL ABUSE BE COMMENCED W THI N
El GHT YEARS OF THE DATE THE PLAI NTI FF ATTAI NS THE AGE OF MAJORITY
OR WTH N THREE YEARS OF THE DATE THE PLAI NTI FF DI SCOVERS OR
REASONABLY SHOULD HAVE DI SCOVERED THAT THE PSYCHOLOG CAL | NJURY OR
| LLNESS OCCURRI NG AFTER THE ACGE OF MAJORI TY WAS CAUSED BY SEXUAL
ABUSE; TO PROVI DE THAT THOSE ACTI ONS MAY BE COVMENCED ON OR AFTER
THE PLAINTI FF' S 26TH Bl RTHDAY | F THE PERSON OR ENTI TY AGAI NST WWHOM
THE ACTI ON | S COMVENCED KNEW HAD REASON TO KNOW OR WAS OTHERW SE
ON NOTI CE OF, ANY UNLAWFUL SEXUAL CONDUCT BY AN EMPLOYEE
VOLUNTEER, REPRESENTATI VE OR AGENT, AND FAI LED TO TAKE REASONABLE
STEPS AND | MPLEMENT REASONABLE SAFEGUARDS TO AVA D FUTURE ACTS OF
UNLAWFUL SEXUAL CONDUCT; TO REVI VE A CAUSE OF ACTION SCLELY FOR
THOSE CLAIMS FOR A PERI GD; TO DEFI NE CH LDHOOD SEXUAL ABUSE; AND
FOR RELATED PURPOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. (1) 1In an action for recovery of damages

suffered as a result of childhood sexual abuse, the tinme for
commencenent of the action shall be within eight (8) years of the
date the plaintiff attains the age of nmajority or within three (3)
years of the date the plaintiff discovers or reasonably should
have di scovered that psychological injury or illness occurring
after the age of majority was caused by the sexual abuse,

whi chever period expires later, for any of the foll ow ng actions:

(a) An action against any person for conmtting an act
of chil dhood sexual abuse.

(b) An action for liability against any person or
entity who owed a duty of care to the plaintiff, where a wongfu
or negligent act by that person or entity was a | egal cause of the
chi | dhood sexual abuse which resulted in the injury to the
plaintiff.

(c) An action for liability against any person or

entity where an intentional act by that person or entity was a
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| egal cause of the childhood sexual abuse which resulted in the
injury to the plaintiff.

(2) (a) No action described in paragraph (b) or (c) of
subsection (1) may be comrenced on or after the plaintiff's 26th
bi rt hday.

(b) This subsection does not apply if the person or
entity knew or had reason to know, or was otherw se on notice, of
any unl awful sexual conduct by an enpl oyee, vol unteer,
representative or agent, and failed to take reasonabl e steps, and
to i npl enent reasonabl e safeguards, to avoid acts of unlawful
sexual conduct in the future by that person, including, but not
limted to, preventing or avoiding placenent of that person in a
function or environnment in which contact with children is an
i nherent part of that function or environnment. For purposes of
this subsection, providing or requiring counseling is not
sufficient, in and of itself, to constitute a reasonable step or
reasonabl e saf eguard.

(3) Notw thstanding any other provision of law, any claim
for damages described in paragraph (b) or (c) of subsection (1)
that is permtted to be filed pursuant to paragraph (b) of
subsection (2) that would otherw se be barred as of July 1, 2005,
sol ely because the applicable statute of limtations has or had
expired, is revived, and, in that case, a cause of action may be
commenced within one year of July 1, 2005. Nothing in this
subsection shall be construed to alter the applicable statute of
limtations period of an action that is not tine barred as of July
1, 2005.

(4) Subsection (3) does not apply to either of the
fol | ow ng:

(a) Any claimthat has been litigated to finality on
the nerits in any court of conpetent jurisdiction prior to July 1,

2005. Termnation of a prior action on the basis of the statute
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of limtations does not constitute a claimthat has been litigated
to finality on the nerits.

(b) Any witten, conprom sed settl enment agreenent which
has been entered into between a plaintiff and a defendant where
the plaintiff was represented by an attorney who was admtted to
practice lawin this state at the tinme of the settlenent, and the
plaintiff signed the agreenent.

(5) "Childhood sexual abuse" as used in this section
i ncl udes any act commtted against the plaintiff that occurred
when the plaintiff was under the age of eighteen (18) years and
t hat woul d have been proscribed by Section 97-3-65, 97-3-95,
97-5-23, or 97-5-41, or any prior laws of this state of simlar
effect at the tinme the act was commtted. Nothing in this
subsection limts the availability of causes of action permtted
under subsection (1), including causes of action agai nst persons
or entities other than the all eged perpetrator of the abuse.

(6) Nothing in this section shall be construed to alter the
ot herwi se applicable burden of proof that a plaintiff has in a
civil action.

(7) Every plaintiff twenty-six (26) years of age or ol der at
the tine the action is filed shall file certificates of nmerit as
specified in subsection (8).

(8) Certificates of nerit shall be executed by the attorney
for the plaintiff and by a licensed nental health practitioner
selected by the plaintiff declaring, respectively, as follows,
setting forth the facts which support the decl aration:

(a) That the attorney has reviewed the facts of the
case, that the attorney has consulted with at |east one (1) nental
health practitioner who is |icensed to practice and practices in
this state and who the attorney reasonably believes is
know edgeabl e of the relevant facts and issues involved in the
particul ar action, and that the attorney has concluded on the

basis of that review and consultation that there is reasonabl e and
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neritorious cause for the filing of the action. The person
consulted may not be a party to the litigation.

(b) That the nental health practitioner consulted is
| icensed to practice and practices in this state and is not a
party to the action, that the practitioner is not treating and has
not treated the plaintiff, and that the practitioner has
interviewed the plaintiff and is know edgeabl e of the rel evant
facts and issues involved in the particular action, and has
concl uded, on the basis of his or her know edge of the facts and
issues, that in his or her professional opinion there is a
reasonabl e basis to believe that the plaintiff had been subject to
chi | dhood sexual abuse.

(c) That the attorney was unable to obtain the
consultation required by paragraph (a) because a statute of
limtations would inpair the action and that the certificates
requi red by paragraphs (a) and (b) could not be obtained before
the inpairnment of the action. |If a certificate is executed
pursuant to this paragraph, the certificates required by
paragraphs (a) and (b) shall be filed within sixty (60) days after
filing the conplaint.

(9) \Where certificates are required pursuant to subsection
(7), the attorney for the plaintiff shall execute a separate
certificate of nmerit for each defendant named in the conplaint.

(10) In any action subject to subsection (7), no defendant
may be served, and the duty to serve a defendant with process does
not attach, until the court has reviewed the certificates of nerit
filed pursuant to subsection (8) with respect to that defendant,
and has found, in canera, based solely on those certificates of
merit, that there is reasonable and neritorious cause for the
filing of the action against that defendant. At that tinme, the

duty to serve that defendant with process shall attach
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(11) A violation of this section may constitute
unpr of essi onal conduct and may be the grounds for discipline
agai nst the attorney.

(12) The failure to file certificates in accordance with
this section shall be grounds for dism ssal of the conplaint.

(13) In any action subject to subsection (7), no defendant
may be naned except by "Doe" designation in any pleadi ngs or
papers filed in the action until there has been a show ng of
corroborative fact as to the charging all egations agai nst that
def endant .

(14) At any tinme after the action is filed, the plaintiff
may apply to the court for perm ssion to anend the conplaint to
substitute the nanme of the defendant or defendants for the
fictitious designation, as follows:

(a) The application shall be acconpanied by a
certificate of corroborative fact executed by the attorney for the
plaintiff. The certificate shall declare that the attorney has
di scovered one or nore facts corroborative of one or nore of the
chargi ng all egati ons agai nst a defendant or defendants, and shal
set forth in clear and concise terns the nature and substance of
the corroborative fact. |If the corroborative fact is evidenced by
the statenent of a witness or the contents of a docunent, the
certificate shall declare that the attorney has personal know edge
of the statenent of the witness or of the contents of the
docunent, and the identity and | ocation of the w tness or docunent
shall be included in the certificate. For purposes of this
section, a fact is corroborative of an allegation if it confirns
or supports the allegation. The opinion of any nental health
practitioner concerning the plaintiff shall not constitute a
corroborative fact for purposes of this section.

(b) \Where the application to nanme a defendant is made
prior to that defendant's appearance in the action, neither the

application nor the certificate of corroborative fact by the
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attorney shall be served on the defendant or defendants, nor on
any other party or their counsel of record.

(c) \Where the application to nane a defendant is made
after that defendant's appearance in the action, the application
shal |l be served on all parties and proof of service provided to
the court, but the certificate of corroborative fact by the
attorney shall not be served on any party or any party's counsel
of record.

(15) The court shall review the application and the
certificate of corroborative fact in canera and, based solely on
the certificate and any reasonable inferences to be drawn fromthe
certificate, if one or nore facts corroborative of one or nore of
the charging allegations agai nst a defendant has been shown, shal
order that the conplaint nay be anended to substitute the nanme of
t he def endant or defendants.

(16) The court shall keep under seal and confidential from
the public and all parties to the litigation, other than the
plaintiff, any and all certificates of corroborative fact filed
pursuant to subsection (14).

(17) Upon the favorable conclusion of the litigation with
respect to any defendant for whoma certificate of nerit was filed
or for whoma certificate of nerit should have been filed pursuant
to this section, the court upon the notion of a party or upon the
court's own notion, may verify conpliance with this section by
requiring the attorney for the plaintiff who was required by
subsection (8) to execute the certificate to reveal the nane,
address and tel ephone nunber of the person or persons consulted
pursuant to subsection (8) who were relied upon by the attorney in
preparation of the certificate of nerit. The nanme, address and
t el ephone nunber shall be disclosed to the trial judge in canera
and in the absence of the noving party. |[If the court finds there
has been a failure to conply with this section, the court my

order a party, a party's attorney, or both, to pay any reasonable
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expenses, including attorney's fees, incurred by the defendant for
whom a certificate of nmerit should have been fil ed.

(18) This section shall apply to any action comrenced on or
after July 1, 2005, including any action otherw se barred by the
period of limtations in effect prior to July 1, 2005, thereby
reviving those causes of action which had | apsed or technically
expi red under the law existing prior to July 1, 2005, and to any
action filed prior to and still pending on that date. Nothing in
this section is intended to revive causes of action which have
been finally adjudicated.

(19) Nothing in this section is intended to create a new
theory of liability.

SECTION 2. This act shall take effect and be in force from

and after July 1, 2005.
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