M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2005

By: Senator(s) WIIianson To: Judiciary, Division A

SENATE BI LL NO. 2620

1 AN ACT TO PROVI DE THAT CERTAI N | NFORVATI ON REGARDI NG A

2 DEFECTI VE PRODUCT, FI NANCI AL FRAUD, UNFAI R | NSURANCE CLAI M5

3 PRACTI CES OR ENVI RONMENTAL HAZARD SHALL BE PRESUMED TO BE PUBLIC
4 | NFORMVATI ON;, TO ALLOW SUCH | NFORVATI ON TO BE KEPT CONFI DENTI AL BY
5 COURT ORDER; TO DEFI NE CERTAIN TERMS; TO AMEND SECTI ONS 75- 26-5,
6 75-26-11 AND 75-26-15, M SSI SSI PPl CODE OF 1972, TO CONFORM TO THE
7 PROVISIONS OF THI S ACT; AND FOR RELATED PURPOSES.

8 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
9 SECTION 1. The Legislature finds and declares all of the

10 follow ng:

11 (a) Secrecy agreenents that prohibit disclosure to the
12 public or public safety agencies of information relating to

13 defective products, financial fraud, unfair insurance clains

14 practices or environmental hazards are injurious to the health,
15 safety and economc well-being of all citizens of the State of

16 M ssi ssippi.

17 (b) Secrecy agreenents can have tragi c consequences. A
18 w dely known exanpl e of the disastrous consequences of secrecy

19 agreenents is the tragedy resulting from dangerous defects in

20 Firestone tires, which have reportedly caused nore than one

21 hundred fifty (150) deaths and nore than five hundred (500)

22 injuries worldw de. For many years, Bridgestone/Firestone, Inc.
23 knew about these dangerous defects, but kept the information out
24 of the public eye by secretly settling nmany | awsuits brought as a
25 result of crashes related to defective tires. During that tine,
26 the public continued to drive on Firestone tires, unaware of the
27 nortal danger to their famlies and thenselves. As a result of
28 these hidden, dangerous defects, on August 9, 2000,

29 Bridgestone/ Firestone, Inc. and Ford Mdtor Conpany jointly
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announced that Firestone would recall over fourteen mllion
(14,000,000) tires. 1In the absence of a secrecy agreenent,

i nformati on about this dangerous product could have been di scl osed
publicly, which could have saved |ives and avoi ded injuries.
However, the conpani es demanded secrecy as the price of
conpensation for victins, resulting in many deaths and injuries
that coul d have been avoi ded absent denands for secrecy
agreenents.

(c) Secrecy agreenents can allow conpanies to shield
information that shows a practice of treating consunmers unfairly
and can permt those conpanies to continue illegal practices
W t hout accountability. The circunstances that all owed secrecy
regarding the clains of victins of the Northridge earthquake and
t he contam nated drinking water connected with the story of Erin
Brockovi ch al so highlight the need for openness.

(d) Secrecy agreenents allow conpanies to shield
|ife-threatening dangers and harnful practices frompublic view,
t hereby severely jeopardizing public welfare and safety. It is
against the public interest to allow secrecy agreenents about
defective products, financial fraud, unfair insurance clains
practices or environnmental hazards to remain confidential except
in very limted circunstances upon careful judicial oversight and
revi ew

SECTION 2. (1) It is the intent of the Legislature to

better protect M ssissippians frominjuries, deaths, financial
| oss caused by defective products, financial fraud, unfair
i nsurance clains practices or environnmental hazards by al so
creating a presunption against secrecy for settlenent agreenents
and confidentiality agreenents not filed with the court and
i nformati on acqui red through di scovery.

(2) Notwi thstanding any other provision of law, in an action
based upon injury, wongful death, financial |oss allegedly caused

by a defective product, financial fraud, unfair insurance clains
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practices or environnental hazard, information concerning the
defective product, financial fraud, unfair insurance clains
practices or environnmental hazard contained in settlenent
agreenents and confidentiality agreenents not filed with the
court, and information acquired through di scovery concerning the
defective product, financial fraud, unfair insurance clains
practices or environnmental hazard, shall be presuned to be public
information and may not be kept confidential pursuant to agreenent
of the parties. This information nmay be kept confidential for a
period that the court deens appropriate only pursuant to a court
order based upon a finding that either:

(a) The information is a trade secret or otherw se
privil eged under existing |aw.

(b) (i) An overriding interest exists that overcones
the right of public access to the information.

(i1i1) The overriding interest supports keeping the
i nformation confidential.

(ti1) A substantial probability exists that the
overriding interest wwll be prejudiced if the information is not
kept confidential.

(iv) The proposed confidentiality is narrowy
tail ored.

(v) No less restrictive neans exist to achieve the
overriding interest.

(3) Unless the information is a trade secret or otherw se
privileged under existing law, in an action based upon injury,
wrongful death, financial |oss allegedly caused by a defective
product, financial fraud, unfair insurance clains practice or
envi ronnent al hazard, any portion of an agreenent or contract that
restricts a party fromdisclosing information relating to the
defective product, financial fraud, unfair insurance clains
practice or environnental hazard to a governnental agency with

enforcenment authority over the defective product, financial fraud,
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unfair insurance clains practice or environnental hazard is void,
contrary to public policy, and may not be enforced.
(4) In order to inplenent this section, the court may
require the requesting party to provide an identifying |og or
ot her docunent.
(5) As used in this section:
(a) "Defective product” neans a product that nay be
defective because of a defect in manufacturing or design or a
failure to adequately warn the consunmer of a hazard involved in
the foreseeabl e use of the product, where the defect may result in
personal injury to one or nore persons.
(b) "Financial fraud" neans any fraudul ent insurance
practice or any fraudul ent plan or schene to sell a publicly
of fered investnent product without full disclosure of the risks
associated with the purchase if the product, where the plan or
schene nmay cause or has caused financial |oss.
(c) "Environnental hazard" neans a rel ease or
t hreat ened rel ease of a hazardous substance that poses a threat to
public health or safety involving present or future danger of
death, bodily injury or health disability to human bei ngs exposed
to a hazardous substance release or threatened rel ease.
(d) An attorney shall not sell or offer for sale any
i nformati on obtai ned through discovery to any nenber of The
M ssi ssippi Bar or to any other person in violation of the
prohi bitions on attorney solicitation, fee splitting or financial
arrangenents anong | awers or nonlawers. Violation of this
paragraph shall be a basis for professional discipline by The
M ssissippi Bar. This section does not alter or mtigate any
existing rule or provision that may al so be applicable to the
conduct .
SECTION 3. Section 75-26-5, M ssissippi Code of 1972, is

anended as foll ows:
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75-26-5. (1) Except as provided in Sections 1 and 2 of

Senate Bill No. 2620, 2005 Regul ar Session, actual or threatened

m sappropriation may be enjoined. Upon application to the court,
an injunction shall be term nated when the trade secret has ceased
to exist, but the injunction may be continued for an additional
reasonabl e period of tinme in order to elimnate comrerci al
advant age that otherwi se would be derived fromthe
m sappropri ation.

(2) In exceptional circunstances, an injunction may
condition future use upon paynent of a reasonable royalty for no
| onger than the period of time for which use could have been
prohi bited. Exceptional circunstances include, but are not
limted to, a material and prejudicial change of position prior to
acquiring know edge or reason to know of m sappropriation that
renders a prohibitive injunction inequitable.

(3) In appropriate circunstances, affirnmative acts to
protect a trade secret may be conpelled by court order.

SECTION 4. Section 75-26-11, M ssissippi Code of 1972, is
amended as foll ows:

75-26-11. Except as provided in Sections 1 and 2 of Senate

Bill No. 2620, 2005 Regul ar Session, in an action under this

chapter, a court shall preserve the secrecy of an alleged trade
secret by reasonabl e neans, which may include granting protective
orders in connection with discovery proceedi ngs, holding in-canera
hearings, sealing the records of the action and ordering any
person involved in the litigation not to disclose an all eged trade
secret without prior court approval.

SECTION 5. Section 75-26-15, M ssissippi Code of 1972, is
amended as foll ows:

75-26-15. (1) Except as provided in subsection (2), this
chapter displaces conflicting tort, restitutionary and ot her |aw
of this state providing civil renedies for m sappropriation of a

trade secret.
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161 (2) This chapter does not affect:

162 (a) Contractual renedies, whether or not based upon
163 m sappropriation of a trade secret;

164 (b) OQher civil renedies that are not based upon
165 m sappropriation of a trade secret; * * *

166 (c) Crimnal renedies, whether or not based upon
167 msappropriation of a trade secret; or

168 (d) The provisions of Sections | and 2 of Senate Bill

169 No. 2620, 2005 Regul ar Sessi on.

170 SECTION 6. This act shall take effect and be in force from
171 and after July 1, 2005.
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