M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2005

By:

OCO~NOUITRAWNE

Senator(s) WIIlianson To: Judiciary, Division A

SENATE BI LL NO. 2619

AN ACT TO CREATE THE M SSI SSI PPl VWHI STLEBLOWNER PROTECTI ON
ACT; TO DEFI NE CERTAIN TERM5; TO PROVI DE THAT AN EMPLOYER SHALL
NOT TAKE ANY RETALI ATORY ACTI ON AGAI NST AN EVMPLOYEE BECAUSE THE
EMPLOYEE ENGAGES | N CERTAI N PROTECTED ACTI VI TI ES; TO PROVI DE THAT
AN AGGRI EVED EMPLOYEE OR FORVER EMPLOYEE MAY W THI N ONE YEAR
I NSTI TUTE A CIVIL ACTI ON UPON A VI OLATI ON OF ANY OF THE PROVI SI ONS
OF TH S ACT; TO PROVI DE THAT REMEDI ES AVAI LABLE | N COVMON LAW TORT
ACTI ONS SHALL BE AVAI LABLE TO PREVAI LI NG PLAI NTI FFS; TO REQUI RE
EMPLOYERS TO CONSPI CUCUSLY DI SPLAY NOTI CES OF EMPLOYEE PROTECTI ONS
AND OBLI GATI ONS UNDER THI' S ACT; TO PROVI DE THAT THE RI GHTS
AFFORDED EMPLOYEES UNDER THI S ACT MAY NOT BE WAI VED OR MODI FI ED
EXCEPT THROUGH A COURT APPROVED SETTLEMENT AGREEMENT REACHED W TH
THE VOLUNTARY PARTI Cl PATI ON AND CONSENT OF THE EMPLOYEE AND
EMPLOYER, TO REPEAL SECTI ONS 25-9-171 THROUGH 25-9-177,
M SSI SSI PPl CODE OF 1972, WHI CH PROVI DE PROTECTI ON TO PUBLI C
EMPLOYEES FROM REPRI SAL FOR G VI NG | NFORVATI ON TO AN | NVESTI GATI VE
BODY OR AGENCY; AND FOR RELATED PURPOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. Short title. This act may be cited as the

"M ssi ssi ppi Wi stl ebl ower Protection Act.”

SECTION 2. Definitions. For purposes of this act, the

following ternms shall have the nmeanings ascribed herein unless the
context clearly indicates otherw se:

(a) "Enployer"” neans any individual, partnership,
associ ation, corporation or any person or group of persons acting
directly or indirectly on behalf of, and shall also include any
public or privately-owned corporation, all branches of state
governnment, or the several counties and municipalities thereof, or
any other political subdivision of the state, or a school
district, or any special district, or any authority, conm ssion or
board or any other agency or instrunmentality thereof. Enployer

shall al so include agents, contractors or subcontractors of an

enpl oyer.
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(b) "Enpl oyee" neans any individual who perforns
services for or under the control and direction of an enployer for
wages or other remuneration. Enployee shall also include
applicants for enploynent, fornmer enpl oyees or an authorized
representative of an enpl oyee.

(c) "Public body" neans:

(1) The United States Congress, State Legisl ature,
any popul arly-elected | ocal governnental body or any nenber or
enpl oyee thereof;

(i1) Any federal, state or local judiciary, or any
nmenber or enployee thereof, or any grand or petit jury;

(ti1) Any federal, state or |ocal regulatory,
adm nistrative or public agency or authority, or instrunmentality
t her eof ;

(iv) Any federal, state or |ocal |aw enforcenent
agency, prosecutorial office or police or peace officer;

(v) Any federal, state or |ocal departnent of an
executive branch of governnent; or

(vi) Any division, board, bureau, office,
commttee or comm ssion of any of the public bodies described in
the above itens of this paragraph (c).

(d) "Supervisor" nmeans any individual with an
enpl oyer's organi zation who has the authority to direct and
control the work performance of the affected enpl oyee or who has
authority to take corrective action regarding the violation of the
|l aw, rule or regulation of which the enpl oyee conpl ai ns.

(e) "Retaliatory action" neans the discharge,
suspensi on, denotion, harassnent, blacklisting or the refusal to
hire an enpl oyee, or other adverse enpl oynent action taken agai nst
an enployee in the terns and conditions of enploynent, or other
actions which interfere with an enployee's ability to engage in

protected activity set forth in Section 3 of this act.
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(f) "lnproper quality of patient care" neans, with
respect to patient care by an enployer that is a health care
provi der, any practice, procedure, action or failure to act which
violates any law or any rule, regulation or declaratory ruling
adopt ed pursuant to |law, or any professional code of ethics.

SECTION 3. Protected activity. An enployer shall not take

any retaliatory action agai nst an enpl oyee because the enpl oyee
does any of the follow ng:

(a) Discloses, threatens to disclose or is about to
di scl ose to a supervisor or to a public body, an activity, policy
or practice of the enployer, a co-enployee or another enployer,
that the enpl oyee reasonably believes is in violation of a |law, or
a rule or regulation pronul gated pursuant to law, or, in the case
of an enpl oyee who is a licensed or certified health care
prof essional, reasonably believes constitutes inproper quality of
patient care;

(b) Provides information to, or testifies before, any
publ i c body conducting an investigation, hearing or inquiry into
any violation of law, or a rule or regulation pronul gated pursuant
to |l aw by the enpl oyer or another enployer, or, in the case of an
enpl oyee who is a licensed or certified health care professional,
provides information to, or testifies before, any public body
conducting an investigation, hearing or inquiry into the quality
of patient care;

(c) Discloses, threatens to disclose or is about to
di scl ose to a supervisor or to a public body, an activity, policy
or practice of the enployer, a co-enployee or another enployer,
that the enpl oyee reasonably believes is inconpatible with a clear
mandat e of public policy concerning the public health, safety or
wel fare or protection of the environnent;

(d) Assist, or participates in a proceeding to enforce

the provisions of this law, or
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(e) Objects to, opposes or refuses to participate in
any activity, policy or practice which the enpl oyee reasonably
bel i eves:

(i) Isinviolation of alaw, or a rule or
regul ati on pronul gated pursuant to law or, if the enployee is a
| icensed or certified health care professional, constitutes
i nproper quality of patient care;

(i) Is fraudulent or crimmnal; or

(tit) Is conpatible with a clear mandate of public
policy concerning the public health, safety or welfare or
protection of the environnent.

SECTION 4. Forum Upon a violation of any of the provisions

of this act, an aggrieved enpl oyee or forner enployee may, within
one (1) year, institute a civil action in a court of conpetent
jurisdiction. Upon the application of any party, a jury trial
shall be directed to try the validity of any claimunder this act
specified in the suit.

SECTI ON 5. Burden of proof. A violation of this act has

occurred only if the enpl oyee denonstrates, by a preponderance of
the evidence, that any behavior described in Section 3 of this act
was a contributing factor in the retaliatory action alleged in the
conpl aint by the enpl oyee. However, relief may not be ordered
under Section 6 of this act if the enployer denonstrates by clear
and convincing evidence that it would have taken the sane
unfavorabl e personnel action (retaliatory action) in the absence
of such behavi or.

SECTION 6. Renedies. All renedies available in conmbpn | aw

tort actions shall be available to prevailing plaintiffs. The
court shall also, where appropriate, order:
(a) An injunction to restrain continued violation of

this act;
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(b) The reinstatenent of the enployee to the sane
position held before the retaliatory action, or to an equival ent
position;

(c) The reinstatenent of full fringe benefits and
seniority rights;

(d) The conpensation for |ost wages, benefits and ot her
remuner ati on;

(e) The paynent by the enpl oyer of reasonable costs,
expert witness and attorney's fees; and

(f) Conpensatory or exenplary damages.

SECTION 7. Posting. An enployer shall conspicuously display

notices of its enployees; protections and obligations under the
provi sions of this act.

SECTION 8. Preenption. Nothing in this act shall be deened

to dimnish the rights, privileges or renedi es of any enpl oyee
under any other federal or state |aw or regul ation or under any
col l ective bargai ning agreenent or enploynent contract. No

enpl oyee may wai ve through a private contract any right set forth
in this act, except as set forth in Section 9 of this act, and no
enpl oyee may be conpelled to adjudicate his or her rights under
this act pursuant to a collective bargaining agreenent or any
other arbitration agreenent.

SECTION 9. Settlenment. The rights afforded enpl oyees under

this act may not be waived or nodified, except through a
court-approved settlenent agreenent reached with the voluntary
participation and consent of the enployee and enployer. An
enpl oyer may not require an enpl oyee to waive, as a condition of
settlenent, his or her right to reasonably engage in conduct
protected under Section 3 of this act.

SECTI ON 10. Sections 25-9-171, 25-9-172, 25-9-173, 25-9-175
and 25-9-177, M ssissippi Code of 1972, which provide protection
to public enployees fromreprisal for giving information to an

i nvestigative body or agency, are hereby repeal ed.
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162 SECTION 11. This act shall take effect and be in force from
163 and after July 1, 2005.
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