M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2005

By:

OCO~NOUITRAWNE

Senat or (s) Dawki ns To: Judiciary, Division B

SENATE BI LL NO. 2388

AN ACT TO AMEND SECTI ON 97-41-1, M SSI SSI PPI CODE OF 1972, TO
REVI SE THE CRI ME OF CRUELTY TO ANI MALS, TO | NCORPORATE ELEMENTS OF
OFFENSES FOUND ELSEVWHERE | N CHAPTER 41 OF TI TLE 97, M SSI SSI PP
CODE OF 1972, TO ENACT DEFI NI TI ONS, AND TO DI STI NGUI SH BETWEEN
M SDEMEANOR AND FELONY DEGREES OF THE OFFENSE;, TO AMEND SECTI ON
97-41-2, M SSI SSI PPI CODE OF 1972, TO CONFORM TO AMEND SECTI ON
97-41-3, M SSI SSI PPI CODE OF 1972, TO REVI SE THE PROCESS BY VH CH
AN ANI VAL MAY BE LAWFULLY DESTROYED, AND TO GRANT | MMUNITY TO
THOSE ACTI NG UNDER THE SECTI ON | N GOOD FAI TH, TO REPEAL SECTI ON
97-41-7, M SSI SSI PPI CODE OF 1972, VWH CH PROVI DES THAT CONFI NI NG
ANY LI VI NG CREATURE W THOUT SUFFI CI ENT FOOD AND WATER IS A
M SDEMEANOR; TO REPEAL SECTION 97-41-9, M SSI SSI PPl CODE OF 1972,
VH CH PROVI DES THAT A CUSTODI AN OF ANY LI VI NG CREATURE WHO FAI LS
TO PROVI DE SUFFI CI ENT FOOD AND DRINK IS GU LTY OF A M SDEMEANOR;
TO REPEAL SECTI ON 97-41-13, M SSI SSI PPI CODE OF 1972, WH CH
PROVI DES PENALTI ES FOR CERTAI N ACTS OF CRUELTY TO ANI MALS; AND FOR
RELATED PURPCSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. Section 97-41-1, M ssissippi Code of 1972, is
anended as foll ows:

97-41-1. (1) For the purposes of this chapter, the

following terms shall have the neanings ascribed to them unl ess

the context clearly requires otherw se:

(a) "Aninmal" neans any mammal, bird, reptile or

anphi bi an.

(b) "Critical physical injury" nmeans physical injury

that creates a substantial risk of death, or that causes any

protracted disfigurenent, inpairnment of health or |oss or

i npai rment of a bodily function.

(c) "Quardian" neans a person who has control, custody,

possession, title or other legal interest in an aninal.

(d) "Mninmum care"” neans care sufficient to preserve

the health and wel |l -being of an ani mal and, except for energencies
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or circunstances beyond the reasonable control of the guardian,

i ncludes, but is not limted to, the foll ow ng:

(i) Food of sufficient quality and quantity to

allow for normal growth or nmaintaining of body weight.

(ii) Access to potable water of a drinkable

tenperature in sufficient quantity for an ani mal or group of

ani mal s.

(iii) Shelter that protects an aninmal fromthe

adverse effects of weather and extrene tenperatures which is

speci es and breed appropriate.

(iv) Veterinary care sufficient to relieve

distress frominjury, neglect or disease.

(v) Adequate exercise to prevent debility,

including, if an animal or aninmals are penned, at |east one

hundred (100) square feet per aninmal in the pen.

(vi) 1If enclosed, adequate ventilation for norm

breathing to prevent injury or suffering, lighting cycles of

either natural or artificial light, and an area free of excess

waste, debris or other contam nants that could injure or adversely

affect the animal's health.

(e) "Physical injury"” nmeans physical trauma, inpairnent

of condition or inflicted pain except that necessary for

veterinary treatnent.

(f) "Physical trauma" neans fractures, cuts, burns,

brui ses, abrasions, punctures or other wounds, or ill nesses

produced by violence, neglect or a thermal or chem cal agent.

(g) "Possession" neans to have physical custody, or to

exerci se donm nion or control over an ani nal.

(h) "Tornment" nmeans an act primarily intended to cause

angui sh, fear or suffering.

(i) "Torture" nmeans an act primarily taken to inflict

pain or suffering.
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(2) (a) Any person who intentionally or with cri m nal

negli gence commts any of the follow ng shall be guilty of

m sdeneanor cruelty to ani nal s:

(i) Overdrives, overloads, drives when overl oaded

or overworks a living aninal;

(ii) Tornments or unjustifiably injures a living

ani mal ;

(ii1) Having charge, custody or possession of any

animal, either as owner or otherw se, and unjustifiably deprives

of necessary sustenance, food, drink, sanitary shelter or

veterinary care, or abandons any ani mal ;

(iv) Inpounds or confines, or causes to be

i npounded or confined, in a pound, stable, lot or other place, a

living animal and fails to supply it during such confinenment with

proper food, proper drink and proper shelter;

(v) Carries, or causes to be carried, by hand or

in or upon any vehicle or other conveyance, any living animal in a

cruel or inhumane manner;

(vi) Intentionally injures any ani mal bel onging to

anot her person wi thout |egal privilege or consent of the owner;

(vii) Mstreats any living animal by any act or

om ssi on whereby unnecessary or unjustifiable physical pain,

suffering or death is caused to or permtted upon the ani nal

(viii) Causes or procures to be done by any person

any act enunerated in this subsection (2);

(b) (i) A person convicted of the crinme of m sdeneanor

cruelty to animals shall be fined not nore than One Thousand

Dol lars ($1,000.00), inprisoned for not nore than six (6) nonths,

or both.

(i) In addition to any other penalty inposed, a

person convicted of the crine of m sdeneanor cruelty to ani nmals

may be ordered to participate in either or both of court-approved

comunity service or court-approved counseling, and further, the
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def endant may al so be prohibited fromowning or possessing an

animal or aninmals for up to three (3) years.

(3) (a) Any person who intentionally or with crim nal

negligence tortures, cruelly beats, mains, nmutilates or

intentionally kills any living animal, or unjustifiably

adm ni sters any poi sonous or noxi ous drug or substance to any

donestic animal or unjustifiably exposes any such drug or

substance with intent that the sanme shall be taken or swall owed by

any donestic aninmal, or, because of extrene deprivation of m ni num

care, causes critical physical injury to any living ani nmal,

whet her belonging to hinself or another, shall be guilty of felony

cruelty to ani nals.

(b) Any person who causes or procures to be done by any

person any act enunerated in this subsection (3) shall also be

guilty of felony cruelty to aninmals.

(c) A person convicted of the crine of felony cruelty

to animal s shall be fined not | ess than One Thousand Dol | ars

($1, 000.00) nor nore than Ten Thousand Dol |l ars ($10, 000. 00),

i nprisoned in the custody of the Departnent of Corrections for not

nore than five (5) years, or both. A person so convicted nay al so

be ordered to counseling and may be prohibited from owni ng or

possessing an aninmal or animals for not less than five (5) years.

(4) For purposes of this section, each incident of cruelty

and each animal treated cruelly shall constitute the basis for a

separ ate of fense.

(5) The prohibitions in this section shall not apply to the

| awful hunting or trapping of wildlife, herding of donestic

ani mal s, accepted ani mal husbandry practices, accepted veterinary

practices, and activities carried on for scientific or nedical

research governed by accepted standards.

SECTION 2. Section 97-41-2, M ssissippi Code of 1972, is

anended as foll ows:
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97-41-2. (1) Al courts in the State of M ssissippi my
order the seizure of an animal by a | aw enforcenent agency, for
its care and protection upon a finding of probable cause to
believe said animal is being cruelly treated, neglected or
abandoned. Such probabl e cause nmay be established upon sworn
testi nmony of any person who has witnessed the condition of said
animal. The court may appoint an animal control agency, agent of
an ani mal shelter organi zation, veterinarian or other person as
tenporary custodian for the said animal, pending final disposition
of the animal pursuant to this section. Such tenporary custodi an
shall directly contract and be responsible for any care rendered
to such aninmal, and nay make arrangenents for such care as nay be
necessary. Upon seizure of an animal, the |aw enforcenent agency
responsi bl e for renoval of the animal shall serve notice upon the
owner of the animal, if possible, and shall al so post promnently
a notice to the owner or custodian to informsuch person that the
ani mal has been seized. Such process and notice shall contain a
description of the aninmal seized, the date seized, the nanme of the
| aw enf or cenent agency seizing the animal, the nanme of the
tenporary custodian, if knowm at the tine, and shall include a
copy of the order of the court authorizing the seizure.

(2) Wthin five (5) days of seizure of an animal, the owner
of the animal may request a hearing in the court ordering the
animal to be seized to determ ne whether the owner is able to
provi de adequately for the animal and is fit to have custody of
the animal. The court shall hold such hearing within fourteen
(14) days of receiving such request. The hearing shall be
concluded and the court order entered thereon within twenty-one
(21) days after the hearing is commenced. Upon requesting a
hearing, the owner shall have three (3) business days to post a
bond or security with the court clerk in an anount determ ned by
the court to be sufficient to repay all reasonable costs

sufficient to provide for the aninmal's care. Failure to post such
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bond within three (3) days shall result in forfeiture of the
animal to the court. |If the tenporary custodi an has custody of
the ani mal upon the expiration of the bond or security, the ani nal
shall be forfeited to the court unless the court orders otherw se.

(3) In determining the owner's fitness to have custody of an
animal, the court may consider, anong other matters:

(a) Testinony fromlaw enforcenent officers, aninal
control officers, animal protection officials, and other w tnesses
as to the condition the animal was kept in by its owner or
cust odi an.

(b) Testinony and evidence as to the type and anount of
care provided to the animal by its owner or custodian.

(c) Expert testinony as to the proper and reasonabl e
care of the sane type of animal.

(d) Testinony fromany wtnesses as to prior treatnent
or condition of this or other animals in the sane custody.

(e) Violations of laws relating to aninmal cruelty that
t he owner or custodi an has been convicted of prior to the hearing.

(f) Any other evidence the court considers to be
material or relevant.

(4) Upon proof of costs incurred as a result of the animal's
seizure, including, but not limted to, animl nedical and
boarding, the court may order that the animal's owner reinburse
the tenporary custodian for such costs. A lien for authorized
expenses is hereby created upon all aninmals seized under this
section, and shall have priority to any other lien on such aninmal.

(5 If the court finds the owner of the animal is unable or
unfit to adequately provide for the animal, or that the animal is
severely injured, diseased, or suffering, and, therefore, not
likely to recover, the court may order that the animl be
permanently forfeited and rel eased to an ani mal control agency,
ani mal protection organization or to the appropriate entity to be

eut hani zed or the court may order that such animal be sold at
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public sale in the manner now provided for judicial sales; any
proceeds from such sale shall go first toward the paynent of
expenses and costs relating to the care and treatnent of such
ani mal , and any excess anount shall be paid to the owner of the
ani mal .

(6) Upon notice and hearing as provided in this section, or
as a part of any preceding conducted under the terns of this
section, the court may order that other animals in the custody of
the owner that were not seized be surrendered and further enjoin
the owner from having custody of other animals in the future.

(7) If the court determnes the owner is able to provide
adequately for, and have custody of, the animal, the court shal
order the aninmal be clainmed and renoved by the owner within seven
(7) days after the date of the order.

(8 Nothing in this section shall be construed to prevent or
otherwise interfere wwth a | aw enforcenent officer's authority to
seize an animal as evidence or require court action for the taking
into custody and meki ng proper disposition of animals as
authorized in Sections 21-19-9 and 41-53-11.

* %k

SECTION 3. Section 97-41-3, M ssissippi Code of 1972, is

amended as foll ows:

97-41-3. Any |law enforcenent officer, animal contro

officer, veterinarian or agent of a society for the prevention of

cruelty to animals may kill, or cause to be killed, any ani mal
found negl ected, injured or abandoned, if in the opinion of three

(3) respectable citizens it is injured or diseased past reasonable

recovery, or by age has becone usel ess. Anyone acting in good

faith pursuant to this section shall not be held |Iiable either

crimnally or civilly for that action.

SECTION 4. Section 97-41-5, M ssissippi Code of 1972, which
provides that carrying any creature in a cruel or inhuman manner
is a msdeneanor, is repealed.
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SECTION 5. Section 97-41-7, M ssissippi Code of 1972, which
provides that confining any living creature w thout sufficient
food and water is a m sdeneanor, is repeal ed.

SECTION 6. Section 97-41-9, M ssissippi Code of 1972, which
provides that a custodian of any living creature who fails to
provi de sufficient food and drink is guilty of a m sdeneanor, is
repeal ed.

SECTION 7. Section 97-41-13, M ssissippi Code of 1972, which
provi des penalties for certain acts of cruelty to animals, is
repeal ed.

SECTION 8. This act shall take effect and be in force from

and after July 1, 2005.
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