M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2005

By:

OCO~NOUITRAWNE

Senator (s) Kirby To: Insurance

SENATE BI LL NO. 2353

AN ACT TO AMEND SECTI ON 83-23-105, M SSI SSI PPI CODE OF 1972,
TO PROVI DE THAT THE M SSI SSI PPl | NSURANCE GUARANTY ASSOCI ATI ON LAW
SHALL NOT APPLY TO SELF-1 NSURANCE COVERAGES; TO AMEND SECTI ON
83-23-109, M SSI SSI PPI CODE OF 1972, TO REVI SE THE DEFI NI TI ON OF
THE TERM " COVERED CLAI M'; TO AMEND SECTI ON 83-23-115, M SSI SSI PPI
CODE OF 1972, TO REVI SE THE PONERS AND DUTI ES OF THE ASSOCI ATI ON,
TO AMEND SECTI ON 83-23-121, M SSI SSI PPl CODE OF 1972, TO PROVI DE
THAT ALL RECOVERI ES BY THE ASSOCI ATI ON SHALL NOT BE PROPERTY OF
THE LI QUI DATOR OF THE | NSOLVENT CARRI ER S ESTATE BUT THE PROPERTY
OF THE ASSOCI ATION FOR | TS USE I N PAYI NG | TS OBLI GATI ON ON BEHALF
OF THE | NSOLVENT | NSURER, TO AMEND SECTI ON 83-23-123, M SSI SSI PP
CODE OF 1972, TO REVI SE THE PROVI SI ON PRCHI Bl TI NG NONDUPLI CATI ON
OF RECOVERY; TO AMEND SECTI ON 83-23-135, M SSI SSI PPI CODE OF 1972,
TO PROVI DE THAT THE STATE OF PROCEEDI NGS | N WH CH THE | NSOLVENT
I NSURER IS A PARTY IS AUTOVATI C AND MANDATORY AND MAY NOT BE
WAl VED BY ANY PARTI ES; TO AMEND SECTI ON 83-23-137, M SSI SSI PP
CODE OF 1972, TO ALLOW THE COWM SSI ONER OF | NSURANCE TO | NI TI ATE
PROCEEDI NGS TO REQUI RE THE FI LI NG OF A PLAN FOR DI SBURSAL OF
ASSETS OF AN | NSOLVENT | NSURER VHENEVER THE RECEIl VER, LI QUI DATOR
OR SUCCESSOR FAI LS TO FI LE THE PLAN WTHI N 120 DAYS; TO CREATE A
NEW SECTI ON 83-23-139, M SSI SSI PPI CODE OF 1972, TO PROVI DE FOR
PCLI CYHOLDER COLLATERAL, DEDUCTI BLE REI MBURSEMENTS AND OTHER
PCLI CYHOLDER OBLI GATI ONS; AND FOR RELATED PURPOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. Section 83-23-105, M ssissippi Code of 1972, is
amended as foll ows:
83-23-105. This article shall apply to all kinds of direct
i nsurance except the foll ow ng:
(a) Life, annuity, health or disability insurance;
(b) Mrtgage guaranty, financial guaranty or other
forms of insurance offering protection against insolvent risks;
(c) Fidelity or surety bonds, or any other bonding
obl i gati ons;
(d) Credit insurance;
(e) Insurance of warranties or service contracts;
(f) Title insurance;

(g) GCcean marine insurance;
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(h) Any transaction or conbination of transactions
between a person (including affiliates of such person) and an
insurer (including affiliates of such insurer) which involves the
transfer of investnent or credit risk unacconpani ed by transfer of
i nsurance risk; * * *

(i) Any insurance provided by or guaranteed by
governnent; and

(j) Self-insurance of any type, including any insurance

coverages issued through risk retention groups, self-insurance

pool i ng nmechani sns or ot herw se.

SECTION 2. Section 83-23-109, M ssissippi Code of 1972, is
amended as foll ows:
83-23-109. As used in this article:

(a) "Affiliate" nmeans a person who directly, or
indirectly, through one or nore internediaries, controls, is
controlled by, or is under comon control with an insolvent
i nsurer on Decenber 31 of the year next preceding the date the
i nsurer becones an insolvent insurer.

(b) "Association" neans the M ssissippi |nsurance
GQuar anty Association created under Section 83-23-111.

(c) "daimant" neans any insured nmaking a first-party
claimor any person instituting a liability claim provided that
no person who is an affiliate of the insolvent insurer may be a
cl ai mant .

(d) "Comm ssioner" nmeans the Comm ssioner of Insurance.

(e) "Control" means the possession, direct or indirect,
of the power to direct or cause direction of the managenent and
policies of a person, whether through the ownership of voting
securities, by contract other than a comrercial contract for goods
or nonmanagenent services, or otherw se, unless the power is the
result of an official position with or corporate office held by
the person. Control shall be presuned to exist if any person,

directly or indirectly, owns, controls, holds with the power to
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vote, or holds proxies representing ten percent (10% or nore of
the voting securities of any other person. This presunption may
be rebutted by a showi ng that control does not exist in fact.

(f) "Covered claim means an unpaid claim including
one of unearned prem uns, which arises out of and is within the
coverage and not in excess of the applicable limts of an
i nsurance policy to which this article applies issued by an
insurer, if such insurer becones an insolvent insurer and (i) the
claimant or insured is a resident of this state at the tinme of the
i nsured event, provided that for entities other than an
i ndi vidual, the residence of a claimant or insured is the state in
which its principal place of business is |located at the tinme of
the insured event; or (ii) the property fromwhich the claim
arises is permanently located in this state. "Covered cl ainf

shal | not include any anount 1. awarded as punitive or exenplary

damages; or 2. interest on judgnents, awards of penalties or any

ot her extra-contractual damages unl ess the policy of the insolvent

insurer specifically includes coverage for such damages; however,

interest on judgnents, awards of penalties, or any other

extra-contractual damages resulting fromthe delay in paynent due

to unresol ved issues regarding the liability of the association,

shal | not be payable; or 3. sought as a return of prem um under

any retrospective rating plan; or 4. due any reinsurer, insurer,
i nsurance pool, * * * underwiting association, any other

i nsurance guaranty association or simlar lawin any other state

which is applicable to the sane cl ai mas subrogation recoveries or

ot herwi se. Recovery under this article shall preclude

recovery * * * fromthe insured of any insolvent carrier to the

extent of the policy limts or above. A covered cl ai m shal

include a claimfor unearned premumonly if such claimderives

fromthe paynent of a stated prem um and shall not include those

whi ch derive froman unstated prem um such as one cal cul ated from

audit, dividend, deposit or retrospective rating plan. However,

S. B. No. 2353 *SS02/R798*
05/ SS02/ R798
PAGE 3




104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
121
122
123
124
125
126
127
128
129
130
131
132
133
134
135

if any other insurance guaranty association or simlar lawin any

other state which is applicable to the sane claimincludes a

provision which limts a recovery to a clai mant because of a net

worth or other simlar provision of that state's law which is

applicable to the claimant or third party, then a covered claim

shall not include any first party, third party or any other type

claimwhere the third party claimant's or the insured' s net worth

exceeds Twenty-five MIlion Dollars ($25, 000, 000.00) on Decenber

31 of the year imedi ately preceding the date the insurer becane

an insolvent insurer. The net worth provision will be the total

gross net worth of all entities, their subsidiaries or affiliates

of the third party claimant or the insolvent carrier's insured.

The insured's or third party's net worth on such date shall be

deened to include the aggregate net worth of the insured or third

party and all of its subsidiaries and affiliates as cal cul ated on

a consolidated basis. An affiliate of the insured or of the third

party cl ai mant includes any person or entity who directly, or

indirectly through one or nore internediaries, controls or is

controlled by or is under comon control with the insured or third

party claimant. "Control" nmeans the possession, direct or

indirect, of the power to direct or cause the direction of the

managenent and policies of the controlled person or entity,

whet her through the ownership of voting securities, by contract,

or otherwi se. The consolidated net worth of the i nsured and al

of its subsidiaries and affiliates shall be cal cul ated on the

basis of their fair market values. The failure or refusal of a

person or entity to return a net worth affidavit to the

associ ation after two (2) requests therefore shall create a

rebuttabl e presunption that the nonconpliant person or entity had

a net worth in excess of Twenty-five MIlion Dollars

($25, 000, 000. 00) on Decenber 31 of the year i medi ately preceding

the date of the determ nation of the insolvency of the insurer.

S. B. No. 2353 *SS02/R798*
05/ SS02/ R798
PAGE 4



136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168

An insured for the purposes of this paragraph shall not include

any state or | ocal governnental agency or subdivision thereof.

(g) "lInsolvent insurer"” neans an insurer licensed to
transact insurance in this state either at the tinme the policy was
i ssued or when the insured event occurred and agai nst whom an
order of liquidation with a finding of insolvency has been entered
by a court of conpetent jurisdiction, in the insurer's state of
domcile or of this state and the order of |iquidation has not
been stayed or been the subject of a wit of supersedeas or other
conpar abl e order.

(h) "Menber insurer" means any person who (i) wites
any kind of insurance to which this article applies under Section
83-23-105, including the exchange of reciprocal or interinsurance
contracts, and (ii) is licensed to transact insurance in this
state.

(1) "Net direct witten prem uns" nmeans direct gross
premuns witten in this state on insurance policies to which this
article applies, less return prem uns thereon and divi dends paid
or credited to policyholders on such direct business. "Net direct
witten prem uns" does not include prem uns on contracts between
insurers or reinsurers.

(j) "Person" nmeans any individual, corporation,
partnership, association or voluntary organi zation.

SECTI ON 3. Section 83-23-115, M ssissippi Code of 1972, is
amended as fol |l ows:
83-23-115. (1) The association shall:

(a) Be obligated to the extent of the covered clains
existing prior to the determ nation of insolvency and ari sing
within thirty (30) days after the determ nation of insolvency, or
before the policy expiration date if less than thirty (30) days
after the determ nation, or before the insured replaces the policy
or causes its cancellation if he does so within thirty (30) days

of the determ nation. In no event shall the associ ati on be
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obligated to pay a claimant an anount in excess of the obligation

of the insolvent insurer under the policy or coverage from which

the claimarises. Notw thstanding any other provisions of this

article, a covered claimshall not include a claimfiled with the

association after the earlier of: (i) eighteen (18) nonths after

the date of the order of liquidation; or (ii) the final date set

by the court for the filing of clains against the |iquidator or

receiver of an insolvent insurer; or (iii) the earliest date set

by any other insurance guaranty association or simlar law in any

other state which is applicable to the same claim Such

obligation shall be satisfied by paying the claimnt an anount as
fol |l ows:

1. The full ambunt of a covered claimfor

benefits under a workers' conpensation insurance coverage;

2. An anmount in excess of Fifty Dollars

($50.00) but not exceeding Twenty-five Thousand Dol | ars

($25, 000. 00) per policy for a covered claimfor the return of

unear ned prem um
3. An amobunt in excess of Fifty Dollars
($50. 00) but not exceeding Three Hundred Thousand Dol | ars
($300, 000. 00) per claimant for all other covered clai ns.
In no event shall the association be obligated to a
pol i cyhol der or claimant in an anmount in excess of the obligation
of the insolvent insurer under the policy fromwhich the claim

arises or in excess of the applicable limts of the M ssissipp

Tort Clains Act.

(b) Be deened the insurer to the extent of its
obligation on the covered clains and to such extent shall have al
rights, duties and obligations of the insolvent insurer as if the
i nsurer had not becone insol vent.

(c) Assess insurers anpbunts necessary to pay the
obligations of the association under paragraph (a) subsequent to

an insolvency, the expenses of handling covered clai n8 subsequent
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to an insolvency, and the cost of exam nations under Section
83-23-125 and ot her expenses authorized by this article. The
assessnments of each menber insurer shall be in the proportion that
the net direct witten premuns of the nenber insurer for the
precedi ng cal endar year bears to the net direct witten prem uns
of all nmenber insurers for the preceding cal endar year. Each
menber insurer shall be notified of the assessnent not |ater than
thirty (30) days before it is due. No nenber insurer may be
assessed in any year an anount greater than one percent (1% of
that menber insurer's net direct witten premuns for the
precedi ng cal endar year. |f the maxi num assessnent, together with
the other assets of the association, does not provide in any one
year an anmount sufficient to nmake all necessary paynents, the
funds avail abl e shall be prorated and the unpaid portion shall be
paid as soon thereafter as funds becone avail able. The

associ ation may exenpt or defer, in whole or in part, the
assessnent of any nenber insurer, if the assessnent woul d cause
the nenber insurer's financial statenent to reflect anmounts of
capital or surplus less than the m nimum anmounts required for a
certificate of authority by any jurisdiction in which the nenber
insurer is authorized to transact insurance. Each nenber insurer
may set off, against any assessnent, authorized paynents nade on
covered clainms and expenses incurred in the paynent of such cl ains
by the nenber insurer.

(d) Investigate clains brought against the association;
adj ust, conprom se, settle and pay covered clains to the extent of
the association's obligation; deny all other clains; and may
review settlements, releases and judgnents to which the insol vent
insurer or its insureds were parties, to determne the extent to
whi ch such settlenents, rel eases and judgnents nmay be properly
cont est ed.

(e) Notify such persons as the conm ssioner directs

under Section 83-23-119(2)(a).
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(f) Handle clains through its enpl oyees or through one
or nore insurers or other persons designated as servicing
facilities. Designation of a servicing facility is subject to the
approval of the comm ssioner, but such designation may be decli ned
by a nmenber insurer

(g) Reinburse each servicing facility for obligations
of the association paid by the facility and for expenses incurred
by the facility while handling clainms on behalf of the
associ ation, and shall pay the other expenses of the association
aut hori zed by this article.

(h) Establish procedures for requesting financial

information frominsureds and clai mants on a confidential basis

for purposes of applying Section 83-23-109(f) concerning the net

worth of claimants, subject to such information being shared with

any ot her associ ation organi zed under any other state law sim|l ar

to the association and the liquidator for the insolvent conpany on

the sane confidential basis. If the insured or claimnt refuses

to provide the requested financial information and an auditor's

certification of the sane where requested and avail abl e, the

associ ation may deemthe net worth of the insured or claimant to

be in excess of the ampbunt specified in Section 83-23-109(f) at

the rel evant tine.

(i) Obtain fromany third party adm ni strator, nanagi ng

general underwiter or agent, attorney or other representative of

an insolvent insurer or its liquidator all files, records and

electronic data related to an insolvent insurer, whether | ocated

inthis state or el sewhere, that are necessary for the association

to carry out its duties under this act. The association shall be

entitled to recover its costs and expenses, including reasonable

attorney’s fees, for any unreasonable refusal to rel ease the

requi red i nformation.

(j) Respond to requests for information in the

possessi on or control of the association, and share such
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information in its possession pertaining to an insolvent insurer,

with other state, federal and international regul atory agencies,

with the National Association of |Insurance Conm ssioners and its

affiliates and subsidiaries, and with state, federal and

international |aw enforcenent authorities. For purposes of this

section, any confidentiality obligations to the conservator or

rehabilitator of an insolvent insurer shall end upon the entry of

an order of liquidation wwth a finding of insolvency against the

i nsurer by any court of conpetent jurisdiction. The disclosure of

information as required herein shall not be deened a waiver of any

applicable privilege or claimof confidentiality that the

associ ati on m ght otherw se have.

(2) The association may:

(a) Enploy or retain such persons as are necessary to
handl e cl ains and perform ot her duties of the association.

(b) Borrow funds necessary to effect the purposes of
this article in accord with the plan of operation.

(c) Sue or be sued.

(d) Negotiate and becone a party to such contracts as
are necessary to carry out the purpose of this article.

(e) Performsuch other acts as are necessary or proper
to effectuate the purpose of this article.

(f) Refund to the nenber insurers in proportion to the
contribution of each nenber insurer to the association that anount
by which the assets of the association exceed the liabilities if,
at the end of any cal endar year, the board of directors finds that
the assets of the association exceed the liabilities of the
association as estimted by the board of directors for the com ng
year.

(g) In any lawsuit contesting the applicability of

Section 83-23-109(f) or 83-23-115(1)(h) where the insured or

cl ai mant has declined to provide financial information under the

procedure provided by this article, the insured or clai nant shal
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bear the burden of proving that its net worth at the relevant tine

was | ess than the applicable anmount, and if the insured or

claimant shall fail in sustaining its proof of such, the court

shall award the association its full costs, expenses and

reasonable attorney's fees in contesting such claim

SECTION 4. Section 83-23-121, M ssissippi Code of 1972, is
amended as fol |l ows:

83-23-121. (1) Any person recovering under this article
shall be deened to have assigned his rights under the policy to
the association to the extent of his recovery fromthe
associ ation. Every insured or claimnt seeking the protection of
this article shall cooperate wth the association to the sane
extent as such person woul d have been required to cooperate with
the insolvent insurer. The association shall have no cause of
action against the insured of the insolvent insurer for any suns
it has paid out except such causes of action as the insolvent
i nsurer would have had if such suns had been paid by the insol vent
insurer, and except as provided in subsection (2). In the case of
an insolvent insurer operating on a plan with assessnent
liability, paynents of clains of the association shall not operate
to reduce the liability of insureds to the receiver, |iquidator or
statutory successor for unpaid assessnents.

(2) (a) The association shall have the right to recover
fromthe foll ow ng persons the anobunt of any "covered clain paid
on behalf of such person pursuant to this article; and

(b) Any person who is an affiliate of the insolvent
insurer and whose liability obligations to other persons are
satisfied in whole or in part by paynents nmade under this article.

(3) The receiver, liquidator or statutory successor of an
i nsol vent insurer shall be bound by settlenents of covered clains
by the association or a simlar organization in another state.

The court having jurisdiction shall grant such clainms priority

equal to that which the claimant woul d have been entitled in the
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absence of this article against the assets of the insolvent
insurer. The expenses of the association or simlar organization
in handling clains shall be accorded the sane priority as the

I iquidator's expenses.

(4) The association shall periodically file with the
receiver or liquidator of the insolvent insurer statenments of the
covered clains paid by the association and esti mates of
anticipated clains on the association, which shall preserve the
rights of the association against the assets of the insolvent
i nsurer.

(5) Al such recoveries by the association, including, but

not limted to, recovery of suns through subrogation and for |arge

deducti bl e rei nbursenents and sel f-insured retentions shall not be

property of the |liquidator of the insolvent carrier's estate but

shall be the property of the association for its use in paying its

obligations on behalf of the insolvent insurer.

SECTION 5. Section 83-23-123, M ssissippi Code of 1972, is
amended as foll ows:

83-23-123. (1) Any person having a clai magainst an insurer
under any provision in an insurance policy other than a policy of
an insolvent insurer, which is also a covered claim shall be

required to exhaust first his right under such policy regardl ess

of the nature of the insurance coverage and regardl ess of whet her

the coverage is witten as first party or third party coverage,

including, but not limted to, coverages available to

co-defendants or joint tortfeasors in any claimor action,

uni nsured and underinsured notorists coverages, hospitalization

cover ages, coverages under self-insured prograns or self-insurance

guaranty funds, coverages under heal th mai nt enance prograns or

pl ans, nedi cal paynents coverages, worker's conpensation

i nsurance, and governnental indemity plans or progranms. Any

anount payable on a covered claimunder this article shall be

reduced by the anount of any recovery under such insurance policy.

S. B. No. 2353 *SS02/R798*
05/ SS02/ R798
PACGE 11



367
368
369
370
371
372
373
374
375
376
377
378
379
380
381
382
383
384
385
386
387
388
389
390
391
392
393
394
395
396
397
398
399

(2) Any person having a claimwhich may be recovered under
nore than one (1) insurance guaranty association or its

equi val ent, including any self-insurance guaranty fund or its

equi val ent, shall seek recovery first fromthe association of the

pl ace of residence of the insured, except that if it is a first

party claimfor damage to property with a permanent | ocation, he
shal |l seek recovery first fromthe association of the |ocation of
the property, and if it is a workers' conpensation claim he shal
seek recovery first fromthe association of the residence of the

cl ai mant . If aclaimant is found to be a dual resident for nore

than one (1) state, then coverage under this article shall be

prorated between or anong the associations according to the

proportion of coverage which was available to claimant in this

state as conpared to the proportion of coverage whi ch was

available to claimant in the other state or states.

SECTION 6. Section 83-23-135, M ssissippi Code of 1972, is
amended as foll ows:

83-23-135. All proceedings in which the insolvent insurer is
a party or is obligated to defend a party in any court in this
state shall be stayed for six (6) nonths and for such additional
time thereafter as may be determned by the court fromthe date
the insolvency is determned or an ancillary proceeding is
instituted in the state, whichever is later, to permt proper
def ense by the association of all pending causes of action as to
any covered clains arising froma judgnent under any deci sion,
verdict or finding based on the default of the insolvent insurer
or its failure to defend an insured. The association, either on
its own behalf or on behalf of such insured, may apply to have
such judgnent, order, decision, verdict or finding set aside by
the sanme court or adm nistrator that made such judgnent, order,
deci sion, verdict or finding, and shall be permtted to defend

agai nst such claimon the nerits. This stay of six (6) nonths is

automati c and nmandatory and nay not be waived by any parties so as
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400 to enable the association sufficient tine to review, investigate,

401 evaluate and respond to matters effectively and efficiently.

402 The liquidator, receiver or statutory successor of an

403 insolvent insurer covered by this article shall permt access by
404 the board or its authorized representative to the insolvent

405 insurer's records which are necessary for the board in carrying
406 out its functions under this article with regard to covered

407 clains. In addition, the liquidator, receiver or statutory

408 successor shall provide the board or its representative with

409 copies of such records upon the request by the board and at the
410 expense of the board.

411 SECTION 7. Section 83-23-137, M ssissippi Code of 1972, is
412 amended as fol | ows:

413 83-23-137. (1) Wthin one hundred twenty (120) days of a
414 final determ nation of insolvency of an insurer by a court of
415 conpetent jurisdiction, the receiver, liquidator or statutory
416 successor shall meke application to the court for approval of a
417 proposal to disburse assets out of such insurer's marshal ed

418 assets, fromtinme to tine as such assets becone avail able to each
419 association entitled thereto. For the purposes of this section,
420 the term "association" includes the M ssissippi |Insurance Guaranty
421 Association and any entity or person performng a function in
422 another state simlar to that performed in this state by the

423 M ssissippi I nsurance Guaranty Associ ation, provided the

424 M ssi ssippi Insurance Guaranty Association is entitled to |ike
425 paynent under the laws of the other's state of domicile with

426 respect to insolvent conpanies doing business in that state. |If

427 the receiver, liquidator or statutory successor of an insolvent

428 insurer fails to file such a plan within the 120-day period, the

429 association may request that the comm ssioner initiate such

430 proceedings as are appropriate to require the filing of such a

431 plan or to seek approval of the association's plan to disburse

432 assets out of such insurer's marshal ed assets residing in this
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state. In the event the conm ssioner initiates the filing of the

associ ation's plan, such action shall subject the receiver,

Iiquidator or statutory successor of an insolvent insurer to the

jurisdiction of this state for those purposes.

(2) Such proposal shall at |east include provisions for:

(a) Reserving anounts for the paynent of expenses of
adm ni stration, the paynent of clainms of secured creditors to the
extent of the value of the security held, and the paynent of
clainms falling within the priorities established in this article.

(b) Disbursenent of the other assets marshaled to date
and subsequent disbursenents of assets as they becone avail abl e.

(c) Equitable allocation of disbursenents to each
association entitled thereto.

(d) The securing by the receiver, |iquidator or
statutory successor, from each association entitled to
di sbursenents pursuant to this section, of an agreenent to return
to it such assets previously disbursed as may be required to pay
clainms of secured creditors and clains falling within the
priorities established in this article, in accordance with such
priorities; however, no bond shall be required of any such
associ ation.

(e) A full report to be nade by each association to the
receiver, liquidator or statutory successor, which report shal
account for all assets so disbursed to the association, al
di sbursenents nade therefrom any interest earned by the
associ ation on such assets, and any other matter as the court may
direct.

(3) The proposal of the receiver, liquidator or statutory
successor shall provide for disbursenents to each association in
anpunts at | east equal to the claimpaynents made, and esti nated
to be made, by such association for which such association could
assert a cl aimagainst the receiver, and shall provide that if the

assets available for disbursement fromtine to tinme do not equa
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or exceed the anmount of such claimpaynents nade, or to be nade,
by each such associ ation, then disbursenents shall be in the
anmount of avail abl e assets.

(4) Notice of such application shall be given by the
receiver, liquidator or statutory successor to the associations
in, and to the comm ssioners of insurance of, each of the states
to which disbursenent may be nade. Such notice shall be made by
certified mail, first-class postage prepaid, at least thirty (30)
days prior to subm ssion of such application to the court. Such
notice shall be deenmed to have been nmade when deposited in the
mai | .

(5) Action on the application nay be taken by the court if
noti ce has been given pursuant to subsection (4) of this section
and the proposal of the receiver, |liquidator or statutory
successor conplies with subsection (2) of this section.

SECTION 8. The follow ng provision shall be codified as
Section 83-23-139, M ssissippi Code of 1972:

83-23-139. Policyholder Collateral, Deductible

Rei mbur senents, and other Policyholder Qoligations. (1) Any
collateral held by, for the benefit of, or assigned to the insurer
or the receiver of an insolvent insurer to secure the obligations
of a policyhol der under a deductible insurance agreenent shall not
be considered an asset of the estate of the insolvent insurer and
shal |l be maintai ned and adm ni stered by the receiver as provi ded
in this section, notw thstandi ng any ot her provision of |aw or
contract to the contrary.

(2) If the collateral is being held by, for the benefit of,
or assigned to the insurer or the receiver of an insolvent insurer
to secure obligations under a deductible agreenent with a
pol i cyhol der, subject to the provisions of this section, the
collateral shall be used to secure the policyholder's obligation
to fund or reinburse clains paynent within the agreed deductible

anount .
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(3) Nothing in this section is intended to limt or
adversely affect any right the guaranty associ ati ons may have
under applicable state law to obtain reinbursenent fromcertain
cl asses of policyholders for clainms paynents nmade by such guaranty
associ ations under policies of the insolvent insurer, or for
rel ated expenses the guaranty associations incur.

(4) This section shall apply to all delinquency proceedi ngs
whi ch are open and pending as of July 1, 2005.

(5) For purposes of this section, a deductible agreenent is
any conbi nation of one or nore policies, endorsenents, contracts
or security agreenents, which provide for the policyholder to bear
the risk of loss within a specified anount per claimor occurrence
covered under a policy of insurance, and nmay be subject to an
aggregate limt of policyhol der reinbursenent obligations. This
section shall not apply to first party clains, or to clainms funded
by a guaranty associ ation net of the deductible. The term
"noncovered claint shall nmean a claimthat is subject to a
deducti bl e agreenent, nmay be secured by collateral, and is not
covered by a guaranty associ ation.

SECTION 9. This act shall take effect and be in force from

and after July 1, 2005.
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