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Senator(s) Kirby To:  Finance

COW TTEE SUBSTI TUTE
FOR
SENATE BI LL NO 2311

AN ACT TO AMEND SECTI ONS 27-7-309, 27-65-33 AND 27-67-17,
M SSI SSI PPl CODE OF 1972, TO REVI SE THE PENALTY FOR THE FAI LURE OF
A TAXPAYER REQUI RED TO PAY JUNE W THHOLDI NG, SALES AND USE TAXES
I N ADVANCE TO PAY THE PROPER AMOUNT OF SALES TAXES FOR THE MONTH
OF JUNE; AND FOR RELATED PURPOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 27-7-309, M ssissippi Code of 1972, is
amended as foll ows:

27-7-309. (1) (a) Except as otherwi se provided in this
subsection, every enployer required to deduct and wi thhold from
wages under this article shall, for each cal endar quarter, on or
before the fifteenth day of the nonth followi ng the close of such
cal endar quarter, file a withholding return as prescribed by the
conmmi ssi oner and pay over to the conmm ssioner the full anount
required to be deducted and wi thheld from wages by such enpl oyer
for the calendar quarter. Provided that the comm ssioner may, by
regul ati on, provide that every such enpl oyer shall, on or before
the fifteenth day of each nonth, pay over to the conmm ssioner or a
depository designated by the comm ssioner, the anmount required to
be deducted and wi thhel d by such enpl oyer for the precedi ng nonth,
if such anpbunt is One Hundred Dollars ($100.00) or nobre. Returns
and paynents placed in the nmail nust be postmarked by the due date
in order to be tinely filed, except when the due date falls on a
weekend or holiday, returns and paynents placed in the mail nust
be postnarked by the first working day following the due date in
order to be considered tinely fil ed.

(b) An enployer having an average nonthly w thhol di ng
tax liability of at |east Twenty Thousand Dol |l ars ($20, 000. 00) for
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t he preceding cal endar year shall pay to the State Tax Conm ssion
on or before June 25, 2003, and on or before the twenty-fifth day
of June of each succeeding year thereafter, an anount equal to at
| east seventy-five percent (75% of such enployer's estinmated

w thholding tax liability for the nonth of June of the current

t axabl e year, or an anpunt equal to at |east seventy-five percent
(759 of the enployer's withholding tax liability for the nonth of
June of the preceding taxable year. Paynents required to be nade
under this paragraph * * * nust be received by the State Tax

Comm ssion no later than June 25 in order to be considered tinely
made. An enployer that fails to conply with the requirenents of
this paragraph * * * may be assessed a penalty in an anount equal

to ten percent (10% of the difference between any anount the

t axpayer pays pursuant to this paragraph and the enpl oyer's actual

w thholding tax liability for the nonth of June for which the
estimated paynent was required to be made. This paragraph * * *
shall not apply to any agency, departnent or instrunmentality of
the United States, any agency, departnent, institution,
instrunmentality or political subdivision of the State of

M ssi ssippi, or any agency, departnent, institution or
instrunentality of any political subdivision of the State of

M ssi ssippi. Paynents made pursuant to this paragraph * * * for
the nmonth of June 2003, | ess One Hundred Thousand Dol | ars

($100, 000. 00) thereof to be retained by the State Tax Conmi ssion
to defray the costs of collection, shall be deposited by the State
Tax Comm ssion into the Budget Contingency Fund created under
Section 27-103-301, and paynents made pursuant to this

paragraph * * * for the nonth of June of 2004, and each succeedi ng
year thereafter, |ess One Hundred Thousand Dol l ars ($100, 000. 00)
thereof to be retained by the State Tax Comm ssion each year to
defray the costs of collection, shall be deposited by the State

Tax Comm ssion into the State General Fund.
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(c) The comm ssioner may pronul gate rules and
regulations to require or permt filing periods of any duration,
inlieu of nmonthly or quarterly filing periods, for any taxpayer
or group thereof.

(2) Notw thstanding any of the other provisions of this
section, all transient enployers and all enpl oyers engaged in any
busi ness which is seasonal shall nake return and pay over to the
conmi ssioner on a nmonthly basis, the full anounts required to be
deducted and w thheld fromthe wages by such enpl oyer for the
cal endar nonth. Such returns and paynents to the comm ssioner by
such enpl oyers shall be nmade on or before the fifteenth day of the
nonth follow ng the nonth for which such anbunts were deducted and
w thheld fromthe wages of his enployees. The comm ssioner shal
have the authority to issue reasonable rules and regul ati ons
designating or classifying said transient and seasonal enpl oyers.

(3) If the comm ssioner, in any case, has justifiable reason
to believe that the collection of funds required to be w thheld by
any enpl oyer as provided herein is in jeopardy, he may require the
enployer to file a return and pay such anount required to be
w thheld at any tine.

(4) Every enployer who fails to withhold or pay to the
comm ssioner any suns required by this article to be withheld and
paid, shall be personally and individually |iable therefor, except
as provided in Section 27-7-307; and any sumor sunms withheld in
accordance with the provisions of this article shall be deened to
be held in trust for the State of M ssissippi and shall be
recorded by the enployer in a | edger account so as to clearly
i ndi cate the anount of tax withheld and that the anmount is the
property of the State of M ssissippi.

(5) Once an enployer has becone liable to a quarterly return
of wi thholding, he nust continue to file a quarterly report, even

t hough no tax has been withheld, until such tinme as he notifies
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the comm ssioner, in witing, that he no | onger has enpl oyees or
that he is no longer liable for such quarterly returns.

(6) Once an enployer has becone liable to a nonthly return
of wi thhol ding, he nmust continue to file a nonthly report, even
t hough no tax has been withheld until such time as he notifies the
conmi ssioner, in witing, that he no | onger has enpl oyees or that
he is no longer liable for such nonthly returns.

(7) WMagnetic nedia reporting may be required in a manner to
be determ ned by the comm ssioner.

SECTION 2. Section 27-65-33, M ssissippi Code of 1972, is
amended as foll ows:

27-65-33. (1) Except as otherwi se provided in this section,
the taxes levied by this chapter shall be due and payable on or
before the twentieth day of the nonth next succeeding the nonth in
whi ch the tax accrues, except as otherw se provided. Returns and
paynents placed in the mail nust be postnmarked by the due date in
order to be considered tinely filed, except when the due date
falls on a weekend or holiday, returns and paynents placed in the
mai | nust be postmarked by the first working day foll ow ng the due
date in order to be considered tinely filed. The taxpayer shal
make a return show ng the gross proceeds of sales or the gross
i ncone of the business, and any and all all owabl e deductions, or
exenpt sales, and conpute the tax due for the period covered.

As conpensation for collecting sales and use taxes, conplying
fully with the applicable statutes, filing returns and suppl enents
thereto and paying all taxes by the twentieth of the nonth
follow ng the period covered, the taxpayer may di scount and retain
two percent (29 of the liability on each return subject to the
following limtations:

(a) The conpensation or discount shall not apply to
taxes | evied under the provisions of Sections 27-65-19 and

27-65-21, or on charges for ginning cotton under Section 27-65-23.
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(b) The conpensation or discount shall not apply to
taxes collected by a county official or state agency.

(c) The conpensation or discount shall not exceed Fifty
Dol | ars ($50.00) per nonth, or Six Hundred Dollars ($600.00) per
cal endar year, per business |ocation on each state sales tax
return, or on each use tax return.

(d) The conpensation or discount shall not apply to any
whol esal e tax, the rate of which is equal to or greater than the
tax rate applicable to retail sales of the same property or
service. The retailer of such itens shall be entitled to the
conpensati on based on the tax conputed on retail sales before
application of the credit for any tax paid to the whol esal er,

j obber, or other person.

(e) The conpensation or discount allowed and taken for
any filing period may be reassessed and coll ected when an audit of
a taxpayer's records reveals a tax deficiency for that period.

(2) A taxpayer required to collect sales taxes under this
chapter and having an average nonthly sales tax liability of at
| east Twenty Thousand Dol l ars ($20, 000. 00) for the preceding
cal endar year shall pay to the State Tax Conm ssion on or before
June 25, 2003, and on or before the twenty-fifth day of June of
each succeedi ng year thereafter, an anount equal to at | east
seventy-five percent (75% of such taxpayer's estinmated sal es tax
liability for the nonth of June of the current cal endar year, or
an amount equal to at |east seventy-five percent (75% of the
taxpayer's sales tax liability for the nonth of June of the
precedi ng cal endar year. Paynents required to be made under this
subsection nust be received by the State Tax Conm ssion no | ater
than June 25 in order to be considered tinely nmade. A taxpayer
that fails to conply with the requirenents of this subsection may
be assessed a penalty in an anount equal to ten percent (10% of

the difference between any anount the taxpayer pays pursuant to

this subsection and the taxpayer's actual sales tax liability for
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the nonth of June for which the estimted paynent was required to
be made. Paynents nade by a taxpayer under this subsection shal
not be considered to be collected for the purposes of any sal es
tax diversions required by law until the taxpayer files a return
for the actual sales taxes collected during the nonth of June.
Thi s subsection shall not apply to any agency, departnent or
instrunentality of the United States, any agency, departnent,
institution, instrunentality or political subdivision of the State
of M ssissippi, or any agency, departnent, institution or
instrunentality of any political subdivision of the State of

M ssi ssippi. Paynents made pursuant to this subsection for the
nmont h of June 2003, shall be deposited by the State Tax Comm ssion
into the Budget Contingency Fund created under Section 27-103- 301,
and paynents nade pursuant to this subsection for the nonth of
June of 2004, and each succeeding year thereafter, shall be
deposited by the State Tax Conmi ssion into the State General Fund.

(3) Al returns shall be sworn to by the taxpayer, if nade
by an individual, or by the president, vice president, secretary
or treasurer of a corporation, or authorized agent, if nmade on
behal f of a corporation. |f nade on behalf of a partnership,
joint venture, association, trust, estate, or in any other group
or conbination acting as a unit, any individual delegated by such
firmshall swear to the return on behalf of the taxpayer. The
comm ssi oner may prescribe nmethods by which the taxpayer may swear
to his return.

(4) The comm ssioner nmay pronul gate rules and regul ations to
require or permt filing periods of any duration, in |lieu of
nonthly filing periods, for any taxpayer or group thereof.

(5) The comm ssioner may require the execution and filing by
the taxpayer with the comm ssioner of a good and solvent bond with
sone surety conpany authorized to do business in Mssissippi as
surety thereon in an anount double the aggregate tax liability by

such taxpayer for any previous three (3) nonths' period within the
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| ast cal endar year or estimated three (3) nonths' tax liability.
Said bond is to be conditioned for the pronpt paynent of such
taxes as may be due for each such return.

(6) The comm ssioner, for good cause, may grant such
reasonabl e additional time within which to make any return
requi red under the provisions of this chapter as he nmay deem
proper, but the time for filing any return shall not be extended
beyond the twentieth of the nonth next succeeding the regul ar due
date of the return without the inposition of interest at the rate
of one percent (1% per nonth or fractional part of a nonth from
the tine the return was due until the tax is paid.

(7) For persistent, willful, or recurring failure to make
any return and pay the tax shown thereby to be due by the tine
specified, there shall be added to the anpunt of tax shown to be
due ten percent (10% damages, or interest at the rate of one
percent (1% per nonth, or both.

(8) Any taxpayer may, upon naking application therefor,
obtain fromthe comm ssioner an extension of tinme for the paynent
of taxes due on credit sales until collections thereon have been
made. Wen such extension is granted, the taxpayer shal
thereafter include in each nonthly or quarterly report al
col l ections made during the preceding nonth or quarter, and shall
pay the taxes due thereon at the time of filing such report. Such
perm ssion may be revoked or denied at the discretion of the
comm ssioner when, in his opinion, a total sales basis wll best
reflect the taxable income or expedite exam nation of the
t axpayer's records.

(9) Any taxpayer reporting credit sales before collection
t hereof has been nade may take credit on subsequent returns or
reports for bad debts actually charged off, if such anmounts
charged off have previously been included in taxable gross incone
or taxable gross proceeds of sales, as the case may be, and the

tax paid thereon. However, any anmounts subsequently coll ected on
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accounts that have been charged off as bad debts shall be included
i n subsequent reports and the tax shall be paid thereon.

(10) In cases where an extension of tinme has been granted by
the comm ssioner for paynent of taxes due on credit sales and the
t axpayer thereafter discontinues the business, such taxpayer shal
be required to file with the conm ssioner within ten (10) days, or
such further tinme as the conm ssioner may direct, fromthe date of
t he di scontinuance of such business, a special report show ng the
anounts of any credit sales which have not been included in
determ ning the neasure of the tax previously paid and any ot her
information with reference to credit sales as the conm ssioner may
require. The conm ssioner shall thereupon investigate the facts
with reference to credit sales and the condition of the accounts,
and shall determne, fromthe best evidence available, the val ue
of all open accounts, notes, or other evidence of debt arising
fromcredit sales. The value of all notes, open accounts and
ot her evidence of debt, as thus determ ned by the comm ssioner,
shall be used in determ ning the anmount of the tax for which such
taxpayer shall be liable. Wen the anount of the tax shall have
been ascertai ned, the taxpayer shall be required to pay the sane
within ten (10) days or such further tine as the comm ssioner may
al l ow, notw thstanding the fact that such note or accounts may
still remain uncoll ected.

SECTION 3. Section 27-67-17, M ssissippi Code of 1972, is
amended as foll ows:

27-67-17. (1) Except as otherwi se provided in this section,
the conmm ssioner shall collect the tax inposed by this article,
and every person subject to its provisions shall remt to the
conm ssioner, on or before the twentieth day of each nonth, the
anount of tax due by such person for the precedi ng cal endar nonth.
Returns and paynents placed in the mail nust be postmarked by the
due date in order to be tinely filed, except that when the due

date falls on a weekend or holiday, returns and paynents placed in
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the mail nust be postmarked by the first working day foll ow ng the
due date in order to be considered tinely filed. Every taxpayer
shall file a return with his remttance, which return shall be
prescribed by the comm ssioner and shall show for the cal endar
nont h preceding the tax paynent date, the total sale or purchase
price, or value of tangi ble personal property sold, used, stored
or consuned by himfor benefit received or service perfornmed, and
such other information as the conm ssioner may deem pertinent and
necessary for determ ning the anmount of tax due thereunder.

(2) The comm ssioner, in his discretion, may authorize in
witing the filing of returns and the paynent of tax on a
quarterly basis by any person required or authorized to pay the
tax i nposed, such authority to be subject to revocation for good
cause by the comm ssioner.

(3) In instances where it is inpractical to file returns and
pay the tax nonthly or quarterly, the conm ssioner may authorize
the filing of sem annual or annual returns.

(4) A taxpayer required to collect use taxes under this
article and having an average nonthly use tax liability of at
| east Twenty Thousand Dol | ars ($20, 000. 00) for the preceding
cal endar year shall pay to the State Tax Conm ssion on or before
June 25, 2003, and on or before the twenty-fifth day of June of
each succeedi ng year thereafter, an anount equal to at | east
seventy-five percent (75% of such taxpayer's estinmated use tax
liability for the nonth of June of the current cal endar year, or
an amount equal to at |east seventy-five percent (75% of the
taxpayer's use tax liability for the nonth of June of the
precedi ng cal endar year. Paynents required to be made under this
subsection nust be received by the State Tax Conm ssion no | ater
than June 25 in order to be considered tinely nmade. A taxpayer
that fails to conply with the requirenents of this subsection may
be assessed a penalty in an anount equal to ten percent (10% of

the difference between any anount the taxpayer pays pursuant to
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this subsection and the taxpayer's actual use tax liability for

the nonth of June for which the estimted paynment was required to
be made. Paynents nade by a taxpayer under this subsection shal
not be considered to be collected for the purposes of any use tax
diversions required by law until the taxpayer files a return for
the actual use taxes collected during the nonth of June. This
subsection shall not apply to any agency, departnment or
instrunentality of the United States, any agency, departnent,
institution, instrunentality or political subdivision of the State
of M ssissippi, or any agency, departnent, institution or
instrunentality of any political subdivision of the State of
M ssi ssippi. Paynents made pursuant to this subsection for the
nont h of June 2003, shall be deposited by the State Tax Comm ssion
into the Budget Contingency Fund created under Section 27-103-301,
and paynents nade pursuant to this subsection for the nonth of
June of 2004, and each succeeding year thereafter, shall be
deposited by the State Tax Conmi ssion into the State General Fund.

(5) The comm ssioner, in his discretion, may authorize the
conputation of the tax on the basis of a formula in |ieu of direct
accounting of specific properties in instances where such net hod
wll expedite, sinplify or provide a nore equitable means of
determining liability under this article. Al formulas shall be
subj ect to revocation for good cause by the comm ssioner.

SECTION 4. This act shall take effect and be in force from

and after its passage.

S. B. No. 2311 *SS26/R64CS*
05/ SS26/ R64CS ST: Wthhol ding, sales and use taxation; revise
PAGE 10 penalty for incorrect accelerated paynents in

June.



