M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2005

By:

OCO~NOUITRAWNE

Senat or (s) Burton, Dearing, Dawkins To: Judiciary, Division B

SENATE BILL NO 2186
(As Passed the Senate)

AN ACT TO CODI FY SECTI ON 43-11-28, M SSI SSI PPl CODE OF 1972,
TO REQUI RE NURSI NG FACI LI TY RESI DENTS AND THEIR FAM LI ES TO BE
PROVI DED VULNERABLE ADULT EDUCATI ON AWARENESS AND CONTACT
| NFORVATI ON UPON_ADM SSI ON OF THE RESI DENT AND TO PROVI DE Cl VI L
FINES FOR FAI LURE TO PROVI DE SUCH | NFORMATI ON, TO AMEND SECTI ON
43-47-5, M SSI SSI PPl CODE OF 1972, TO REVI SE DEFI NI TI ONS UNDER THE
VULNERABLE ADULT ACT; TO CREATE NEW SECTI ON 43-47-18, M SSI SSI PP
CODE OF 1972, TO CREATE THE OFFENSE OF SEXUAL BATTERY OF A
VULNERABLE ADULT TO | NCLUDE CONSENSUAL SEX W TH A VULNERABLE ADULT
BY HEALTH CARE EMPLOYEES WHO ARE NOT' MARRI ED TO THE VULNERABLE
ADULT AND TO CREATE THE OFFENSE OF FONDLI NG OF A VULNERABLE ADULT
TO | NCLUDE CONSENSUAL SEXUAL ACTIVITY WTH A VULNERABLE ADULT BY
HEALTH CARE EMPLOYEES WHO ARE NOT MARRI ED TO THE VULNERABLE ADULT,;
TO AMEND SECTI ON 45-33-23, M SSI SSI PPl CODE OF 1972, TO | NCLUDE
SEXUAL ABUSE OF A VULNERABLE ADULT AS A REG STRABLE OFFENSE UNDER
THE SEX OFFENDER REGQ STRATI ON LAW AND FOR RELATED PURPOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. The follow ng provision shall be codified as

Section 43-11-28, M ssissippi Code of 1972:

43-11-28. (1) Al care facility residents/patients and
their responsible parties shall be provided at the tine of
adm ssion a one-page docunent, separate and apart fromall other
adm ssi on docunents, which shall contain the contact nanes and
phone nunbers of (a) the onbudsman assigned to the facility; (b)
the head of the care facility's famly council or simlar
associ ation of residents' famlies; (c) state governnent-operated
abuse hotlines, including the Ofice of the Attorney General and
the M ssissippi Departnment of Health; and (d) information
explaining that in an energency or life-threatening situation, it
is appropriate to call 911.

(2) An identical docunment shall be prom nently posted at al
times in all public places, including, but not limted to,
cafeterias or dining halls, famly council neeting roons and

visiting areas.
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(3) The facility shall require the resident and the
resident's responsible party to sign a log or simlar formto show
recei pt of the docunent.

(4) The State Departnent of Health may require the care
facility to provide additional contact information on the
docunent .

(5) Failure to provide the docunent to the resident and the
resident's responsible party at adm ssion or promnently post the
docunent in public areas shall result in (a) a warning for the
first violation; and (b) a Two Hundred Fifty Dollar ($250.00) fine
for each additional occurrence. Al proceeds fromthese fines
shall be placed in the Vul nerable Adults Education, Training,
| nvestigation and Prosecution Trust Fund, as defined in Section
43-47-39, M ssissippi Code of 1972.

SECTION 2. Section 43-47-5, M ssissippi Code of 1972, is
amended as fol |l ows:

43-47-5. For the purposes of this chapter, the follow ng
words shall have the neanings ascribed herein unless the context
ot herwi se requires:

(a) "Abuse" neans the willful or nonacci dental
infliction of physical pain, injury or nental anguish on a
vul nerabl e adult, the unreasonabl e confinenent of a vul nerable
adult, or the willful deprivation by a caretaker of services which
are necessary to maintain the nental and physical health of a

vul nerabl e adult. "Abuse" includes the sexual abuse delineated in

Section 43-47-18. "Abuse" shall not nmean conduct which is a part

of the treatnent and care of, and in furtherance of the health and

safety of, a patient or resident of a care facility, nor shall it

mean a nornal caregiving action or appropriate display of

affection. "Abuse" includes, but is not limted to, a single
i nci dent.

(b) "Care facility" means:
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(1) Any institution or place for the aged or
infirmas defined in, and required to be |icensed under, the
provi sions of Section 43-11-1 et seq.; * * *
(ii1) Any long-termcare facility as defined in
Section 43-7-55; * * *
(ti1) Any hospital as defined in, and required to
be licensed under, the provisions of Section 41-9-1 et seq.; * * *
(iv) Any hone health agency as defined in, and
required to be licensed under, the provisions of Section 41-71-1
et seq.; * * *
(v) Any hospice as defined in, and required to be
| i censed under, the provisions of Chapter 85 of Title 41; and
(vi) Any adult day services facility, which neans
a communi ty-based group programfor adults designed to neet the
needs of adults with inpairnents through individual plans of care,
whi ch are structured, conprehensive, planned, nonresidenti al
prograns providing a variety of health, social and rel ated support
services in a protective setting, enabling participants to live in
the comunity. Exenpted fromthis definition shall be any program
| icensed and certified by the M ssissippi Departnent of Mental
Heal th and any adult day services program provided to ten (10) or
fewer individuals by a licensed institution for the aged or
infirm
(c) "Caretaker"™ neans an individual, corporation,
partnership or other organization which has assuned the
responsibility for the care of a vulnerable adult, but shall not
include the Division of Medicaid, a licensed hospital, or a
| i censed nursing home within the state.
(d) "Court" neans the chancery court of the county in
whi ch the vul nerable adult resides or is |ocated.
(e) "Departnent" neans the Departnent of Human
Servi ces.

(f) "Enmergency" means a situation in which:
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(1) A vulnerable adult is in substantial danger of
serious harm death or irreparable harmif protective services are
not provided i medi ately;

(ii1) The vulnerable adult is unable to consent to
servi ces;

(ti1) No responsible, able or willing caretaker,
if any, is available to consent to energency services; and

(iv) There is insufficient tinme to utilize the
procedure provided in Section 43-47-13.

(g) "Energency services" nmeans those services necessary
to maintain a vulnerable adult's vital functions and w thout which
there is reasonable belief that the vul nerable adult would suffer
irreparabl e harmor death, and may include taking physical custody
of the adult.

(h) "Essential services" nmeans those social work,
nmedi cal , psychiatric or |egal services necessary to safeguard a
vul nerabl e adult's rights and resources and to naintain the
physi cal or nental well-being of the person. These services shal
i nclude, but not be limted to, the provision of nedical care for
physi cal and nental health needs, assistance in personal hygiene,
food, clothing, adequately heated and ventil ated shelter,
protection fromhealth and safety hazards, protection from
physi cal m streatnent and protection fromexploitation. The words
"essential services" shall not include taking a vul nerable adult
i nto physical custody w thout his consent except as provided for
in Section 43-47-15 and as ot herwi se provided by the general |aws
of the state.

(1) "Exploitation" neans the illegal or inproper use of
a vul nerable adult or his resources for another's profit or
advantage, wth or without the consent of the vul nerable adult,
and includes acts conmtted pursuant to a power of attorney.

"Exploitation"” includes, but is not l[imted to, a single incident.
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(j) "Lacks the capacity to consent” neans that a
vul nerabl e adult, because of physical or nental incapacity, |acks
sufficient understanding or capacity to nake or comruni cate
responsi bl e deci si ons concerning his person, including, but not
limted to, provisions for health care, food, clothing or shelter.
This nmay be reasonably determ ned by the departnent in energency
situations; in all other instances, the court shall make the
determ nation follow ng the procedures in Sections 43-47-13 and
43-47-15 or as otherw se provided by the general |aws of the
state.

(k) "Neglect" nmeans either the inability of a
vul nerabl e adult who is living alone to provide for hinself the
food, clothing, shelter, health care or other services which are
necessary to maintain his nental and physical health, or failure
of a caretaker to supply the vulnerable adult with the food,
clothing, shelter, health care, supervision or other services
whi ch a reasonably prudent person would do to maintain the
vul nerabl e adult's nental and physical health. "Neglect"
includes, but is not limted to, a single incident.

(I') "Protective services" neans services provided by
the state or other governnment or private organizations, agencies
or individuals which are necessary to protect a vul nerable adult
from abuse, neglect or exploitation. They shall include, but not
be limted to, investigation, evaluation of the need for services
and provision of essential services on behalf of a vul nerable
adul t.

(m "Sexual penetration"” shall have the neaning

ascribed in Section 97-3-97.

(n) "Wulnerable adult" means a person, whether a m nor

or adult, whose ability to performthe normal activities of daily
living or to provide for his or her own care or protection from

abuse, neglect, exploitation or inproper sexual contact is

inpaired due to a nental, enotional, physical or devel opnental
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disability or dysfunction, or brain damage or the infirmties of
aging. The term"vul nerable adult" also includes all residents or
patients, regardless of age, in a care facility for the purposes
of Sections 43-47-19 and 43-47-37 only. The departnment shall not
be prohibited frominvestigating, and shall have the authority and
responsibility to fully investigate, in accordance wth the

provi sions of this chapter, any allegation of abuse, neglect, or
exploitation regarding a patient in a care facility, if the

al | eged abuse, neglect or exploitation occurred at a private

resi dence.

SECTION 3. The followi ng shall be codified as Section
43-47-18, M ssissippi Code of 1972:

43-47-18. (1) (a) A person who engages in sexual
penetration with a vulnerable adult is guilty of sexual battery if
the person is a volunteer at, or an enployee of, or contracted to
work for, a health care facility in which the vulnerable adult is
a patient or resident.

(b) A person who engages in sexual penetration with a
vul nerable adult is guilty of sexual battery if the personis in a
position of trust or authority over the vul nerable adult,
including, without limtation, the vulnerable adult's teacher,
counsel or, physician, psychiatrist, psychologist, nurse, certified
nursing assistant, direct care worker, technical assistant,
mnister, priest, physical therapist, chiropractor, |egal
guardi an, parent, stepparent, other relative, caretaker or
conservat or.

(c) Every person who is convicted of sexual battery
under this subsection (1) shall be inprisoned in the custody of
the State Departnent of Corrections for a period of not nore than
thirty (30) years, and for a second or subsequent such offense
shall be inprisoned in the custody of the State Departnent of

Corrections for a period of not nore than forty (40) years.
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(2) (a) Any person who, for the purpose of gratifying the
person's lust, or indulging the person's depraved |icentious
sexual desires, shall handle, touch or rub with hands or any part
of the person's body or any nenber thereof, any vul nerable adult,
with or without the vulnerable adult's consent, when the person is
a volunteer at, or an enployee of, or contracted to work for, a
health care facility in which the vulnerable adult is a patient or
resident, shall be guilty of a felony and, upon conviction
thereof, shall be fined in a sumnot |ess than One Thousand
Dol I ars ($1, 000.00) nor nore than Five Thousand Dol |l ars
(%5, 000.00), or be conmtted to the custody of the Departnent of
Corrections not less than two (2) nor nore than fifteen (15)
years, or be punished by both fine and inprisonnent, at the
di scretion of the court.

(b) Any person who, for the purpose of gratifying the
person's lust, or indulging the person's depraved |icentious
sexual desires, shall handle, touch or rub with hands or any part
of the person's body or any nenber thereof, any vul nerable adult,
with or without the vulnerable adult's consent, when the person
occupies a position of trust or authority over the vul nerable
adult, shall be guilty of a felony and, upon conviction thereof,
shall be fined in a sumnot |ess than One Thousand Dol | ars
(%1, 000.00) nor nore than Five Thousand Dol |l ars ($5, 000.00), or be
committed to the custody of the Departnent of Corrections not |ess
than two (2) nor nore than fifteen (15) years, or be puni shed by
both fine and inprisonnent, at the discretion of the court. A
person in a position of trust or authority over a vul nerabl e adult
i ncludes, without Iimtation, the vulnerable adult's teacher,
counsel or, physician, psychiatrist, psychologist, nurse, certified
nursing assistant, direct care worker, technical assistant,
mnister, priest, physical therapist, chiropractor, |egal
guardi an, parent, stepparent, other relative, caretaker or

conservator.
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(3) A person is not guilty of any offense under this section
if the alleged victimis that person's | egal spouse; however, the
| egal spouse of the alleged victimmay be found guilty of sexual
battery if the | egal spouse engaged in forcible sexual penetration
wi t hout the consent of the alleged victim

SECTION 4. Section 45-33-23, M ssissippi Code of 1972, is
amended as fol |l ows:

45-33-23. For the purposes of this chapter, the follow ng
wor ds shall have the neanings ascribed herein unless the context
clearly requires otherw se:

(a) "Conviction" shall mean that, regarding the
person's offense, there has been a determ nation or judgnent of
guilt as a result of a trial or the entry of a plea of guilty or
nol o contendere regardl ess of whether adjudication is wthheld.
"Conviction of simlar offenses” includes, but is not limted to,
a conviction by a federal or mlitary tribunal, including a court
martial conducted by the Arned Forces of the United States, a
conviction for an offense commtted on an I ndian Reservation or
ot her federal property, and a conviction in any state of the
United States.

(b) "Jurisdiction" shall nmean any state court, federa
court, mlitary court or Indian tribunal.

(c) "Permanent residence" is defined as a place where
t he person abi des, |odges, or resides for a period of fourteen
(14) or nore consecutive days.

(d) "Registration"” nmeans providing information to the
appropriate agency within the tine frane specified as required by
this chapter.

(e) "Registration duties" nmeans obtaining the
registration information required on the formspecified by the
departnment as well as the photograph, fingerprints, and biol ogi cal
sanple of the registrant. Biological sanples are to be forwarded

to the State Crine Laboratory pursuant to Section 45-33-37; the
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phot ograph, fingerprints and other registration information are to
be forwarded to the Departnment of Public Safety within three (3)
days of registration.

(f) "Responsible agency” is defined as the person or
government entity whose duty it is to obtain information froma
crimnal sex offender upon conviction and to transmt that
information to the M ssissippi Departnment of Public Safety.

(1) For a crimnal sex offender being rel eased
fromthe custody of the Departnent of Corrections, the responsible
agency is the Departnent of Corrections.

(ii) For a crimnal sex offender being rel eased
froma county jail, the responsible agency is the sheriff of that
county.

(ti1) For a crimnal sex offender being rel eased
froma municipal jail, the responsible agency is the police
departnent of that nmunicipality.

(iv) For a sex offender in the custody of youth
court, the responsible agency is the youth court.

(v) For a crimnal sex offender who is being
pl aced on probation, including conditional discharge or
uncondi tional discharge, w thout any sentence of incarceration,
the responsi bl e agency is the sentencing court.

(vi) For an offender who has been commtted to a
mental institution follow ng an acquittal by reason of insanity,
the responsible agency is the facility fromwhich the offender is
rel eased. Specifically, the director of said facility shal
notify the Department of Public Safety prior to the offender's
rel ease.

(vii) For a crimnal sex offender who is being
rel eased froma jurisdiction outside this state or who has a prior
conviction in another state and who is to reside in this state,
the responsi bl e agency is the Departnment of Public Safety.

(g) "Sex offense" neans any of the follow ng of fenses:
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(i) Section 97-3-53 relating to kidnapping, if the
victi mwas bel ow t he age of eighteen (18);

(1i) Section 97-3-65 relating to rape; however,
conviction or adjudication under Section 97-3-65(1)(a) on or after
July 1, 1998, when the offender was ei ghteen (18) years of age or
younger at the tine of the alleged offense, shall not be a
regi strabl e sex offense;

(i) Section 97-3-71 relating to rape and assaul t
with intent to ravish;

(tv) Section 97-3-95 relating to sexual battery;
however, conviction or adjudication under Section 97-3-95(1)(c) on
or after July 1, 1998, when the offender was ei ghteen (18) years
of age or younger at the tinme of the alleged offense, shall not be
a regi strabl e sex offense;

(v) Section 97-5-5 relating to enticing child for
conceal nent, prostitution or marriage;

(vi) Section 97-5-23 relating to the touching of a
child for lustful purposes;

(vii) Section 97-5-27 relating to the
di ssem nation of sexually oriented material to children;

(viii) Section 97-5-33 relating to the
exploitation of children;

(ix) Section 97-5-41 relating to the carnal
know edge of a stepchild, adopted child or child of a cohabiting
part ner;

(x) Section 97-29-59 relating to unnatural
i ntercourse;

(xi) Section 97-1-7 relating to attenpt to commt
any of the above-referenced offenses;

(xii) Section 97-29-3 relating to adultery or
forni cati on between teacher and pupil;

(xiii) Section 43-47-18 relating to sexual abuse

of a vul nerabl e adult;
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(xiv) Any other offense resulting in a conviction
in another jurisdiction, whether state, federal or mlitary,
which, if conmtted in this state, would be deened to be such a
crime without regard to its designation el sewhere;

(xv) Any offense resulting in a conviction in

anot her jurisdiction, whether state, federal or mlitary, for
which registration is required in the jurisdiction where the
convi ction was had.

(h) "Tenporary residence" is defined as a place where
t he person abi des, | odges, or resides for a period of fourteen
(14) or nore days in the aggregate during any cal endar year and
which is not the person's permanent address; for a person whose
permanent residence is not in this state, the place where the
person is enployed, practices a vocation, or is enrolled as a
student for any period of tinme in the state; or a place where a
person routinely abides, |odges or resides for a period of four
(4) or nore consecutive or nonconsecutive days in any nonth and
which is not the person's permanent residence.

(1) "Departnent"” unless otherw se specified is defined
as the M ssissippi Departnent of Public Safety.

SECTION 5. This act shall take effect and be in force from

and after July 1, 2005.
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