M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2005

By:

OCO~NOUITRAWNE

Senat or (s) Ross To: Judiciary, Division A

SENATE BI LL NO. 2069

AN ACT TO AMEND SECTI ONS 25-43-3. 103 AND 25-43-3. 109,
M SSI SSI PPl CODE OF 1972, TO CORRECT TYPOGRAPHI CAL ERRCRS | N
| NTERNAL REFERENCES | N THE ADM NI STRATI VE PROCEDURES ACT; TO AMEND
SECTI ON 43-13-137, M SSI SSI PPI CODE OF 1972, TO CONFORM THE
STATUTORY REFERENCE IN THE MEDI CAI D LAW TO THE ADM NI STRATI VE
PROCEDURES ACT TO THE REVI SED ACT; TO AMEND SECTI ON 83-24-43,
M SSI SSI PPI CODE OF 1972, TO CONFORM THE NOTI CE REQUI RED I N
| NSURANCE REHABI LI TATI ON AND LI QUI DATI ON TO THE FORM OF NOTI CE
REQUI RED UNDER THE REVI SED ADM NI STRATI VE PROCEDURES ACT; TO AMEND
SECTI ON 65-9-1, M SSI SSI PPl CODE OF 1972, TO CHANGE THE WORD " ACT"
TO THE WORD "LAW | N THE STATE Al D ROAD LAW TO AMEND SECTI ONS
77-3-45 AND 77-3-59, M SSISSI PPl CODE OF 1972, TO CONFORM THE
NOTI CE REQUI REMENTS APPLI CABLE TO THE PUBLI C SERVI CE COW SS|I ON TO
THE REVI SED ADM NI STRATI VE PRCCEDURES ACT; TO AMEND SECTI ONS
53-1-19 AND 53-1-47, M SSI SSI PPl CODE OF 1972, TO CONFORM NOTI CE
PROCEDURES APPLI CABLE TO THE O L AND GAS BOARD TO THE REVI SED
ADM NI STRATI VE PROCEDURES ACT; TO AMEND SECTI ON 51-11-19,
M SSI SSI PPl CODE OF 1972, TO CONFORM THE STATUTORY RULE- MAKI NG
AUTHORI TY OF THE PEARL RI VER BASI N DEVELOPMENT DI STRI CT TO THE
REVI SED ADM NI STRATI VE PROCEDURES ACT; AND FOR RELATED PURPOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. Section 25-43-3.103, M ssissippi Code of 1972, is
amended as foll ows:
25-43-3.103. (1) At least twenty-five (25) days before the
adoption of a rule an agency shall cause notice of its
contenpl ated action to be properly filed with the Secretary of
State for publication in the admnistrative bulletin. The notice
of proposed rul e adoption nust i nclude:
(a) A short explanation of the purpose of the proposed
rul e and the agency's reasons for proposing the rule;
(b) The specific legal authority authorizing the
pronul gati on of rules;
(c) Areference to all rules repeal ed, anended or
suspended by the proposed rul e;

(d) Subject to Section 25-43-2.101(7), the text of the

proposed rul e;
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(e) \Where, when and how persons may present their views
on the proposed rule; and

(f) \Were, when and how persons may demand an oral
proceedi ng on the proposed rule if the notice does not already
provi de for one.

(2) Wthin three (3) days after its proper filing with the
Secretary of State for publication in the adm nistrative bulletin,
t he agency shall cause a copy of the notice of proposed rule
adoption to be provided to each person who has nade a tinely
request to the agency to be placed on the mailing |ist maintained
by the agency of persons who have requested notices of proposed
rul e adoptions. An agency may nail the copy to the person and may
charge the person a reasonable fee for such service, which fee may
be in excess of the actual cost of providing the person with a
mai | ed copy. Alternatively, the agency may provide the copy via
the Internet or by transmtting it to the person by electronic
nmeans, including, but not limted to, facsimle transfer or e-nai
at no charge to the person, if the person consents to this form of
delivery.

SECTION 2. Section 25-43-3.109, M ssissippi Code of 1972, is
amended as foll ows:

25-43-3.109. (1) Each rule adopted by an agency nust
contain the text of the rule and:

(a) The date the agency adopted the rule;

(b) An indication of any change between the text of the
proposed rule contained in the published notice of proposed rule
adoption and the text of the rule as finally adopted, with the
reasons for any substantive change;

(c) Any changes to the information contained in the
noti ce of proposed rul e adoption as required by Section

25-43-3.103(1)(a), (b) or (c) * * *,

(d) Any findings required by any provision of |law as a

prerequisite to adoption or effectiveness of the rule; and
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(e) The effective date of the rule if other than that
specified in Section 25-43-3.113(1).

(2) To the extent feasible, each rule should be witten in
cl ear and conci se | anguage understandabl e to persons who may be
affected by it.

(3) An agency may incorporate, by reference inits rules and
Wi t hout publishing the incorporated matter in full, all or any
part of a code, standard, rule or regulation that has been adopted
by an agency of the United States or of this state, another state
or by a nationally recogni zed organi zati on or association, if
i ncorporation of its text in agency rules would be unduly
cunber sone, expensive or otherw se inexpedient. The reference in
the agency rules nust fully identify the incorporated matter with
an appropriate citation. An agency may incorporate by reference
such matter in its rules only if the agency, organization or
association originally issuing that matter nakes copies of it
readily available to the public. The rules nust state if copies
of the incorporated matter are available fromthe agency issuing
the rule or where copies of the incorporated matter are avail able
fromthe agency of the United States, this state, another state or
the organi zation or association originally issuing that matter.

(4) In preparing its rules pursuant to this Article |11
each agency shall follow the uniform nunbering system form and
style prescribed by the Secretary of State.

SECTION 3. Section 43-13-137, M ssissippi Code of 1972, is
amended as foll ows:

43-13-137. The division is an agency as defined under
Section 25-43-3 and, therefore, nust conply in all respects with

the Adm nistrative Procedures Law, Section 25-43-1.101 et seq.

SECTI ON 4. Section 83-24-43, M ssissippi Code of 1972, is
anended as foll ows:
83-24-43. (1) Unless the court otherw se directs, the

| i qui dator shall give or cause to be given notice in a nmanner
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speci fied under the Adm nistrative Procedures Law of the

| i qui dati on order as soon as possi bl e:
(a) * * * To the insurance comm ssioner of each

jurisdiction in which the insurer is doing business, who shal

recei ve additional notice by tel ephone or telegraph;

(b) * * * To any guaranty association or foreign
guaranty association which is or may becone obligated as a result
of the Iiquidation;

(c) * ** To all insurance agents of the insurer;

(d) * * * To all persons known or reasonably expected
to have clainms against the insurer, including all policyhol ders,
at their last known address as indicated by the records of the
i nsurer; and

(e) By publication in a newspaper of general
circulation in the county in which the insurer has its principal
pl ace of business and in such other |ocations as the |iquidator
deens appropriate.

(2) Except as otherw se established by the liquidator with
approval of the court, notice to potential clainmnts under
subsection (1) shall require claimants to file with the |iquidator
their clains, together with proper proofs thereof under Section
83-24-71, on or before a date the |iquidator shall specify in the
notice. The liquidator need not require persons claimng cash
surrender values or other investnent values in |ife insurance and
annuities to file a claim Al claimants shall have a duty to
keep the liquidator informed of any changes of address.

(3) (a) Notice under subsection (1) to agents of the
insurer and to potential claimnts who are policyhol ders shal
i ncl ude, where applicable, notice that coverage by state guaranty
associ ations may be available for all or part of policy benefits
in accordance with applicable state guaranty | aws.

(b) The liquidator shall pronptly provide to the

guaranty associ ations such information concerning the identities
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and addresses of such policyholders and their policy coverages as
may be within the |iquidator's possession or control, and

ot herwi se cooperate with guaranty associations to assist themin
providing to such policyholders tinely notice of the guaranty
associ ations' coverage of policy benefits, including, as
appl i cabl e, coverage of clains and continuation or term nation of
cover ages.

(4) If notice is given in accordance with this section, the
distribution of assets of the insurer under this chapter shall be
conclusive wth respect to all claimants, whether or not they
received notice.

SECTION 5. Section 65-9-1, M ssissippi Code of 1972, is
amended as foll ows:

65-9-1. The board of supervisors of each county, now having
full jurisdiction over all roads, ferries, and bridges inits
respective county not naintai ned as state hi ghways, is hereby
fully authorized and enpowered to construct and maintain the sane
(i ncludi ng designated state hi ghways not yet taken over by the
hi ghway departnent); and all such roads under the jurisdiction of
the several boards of supervisors are hereby designated, defined,
and declared to be either (a) "feeder" or "local farmroads" or
(b) "state aid roads."

State aid roads are hereby defined as that group or class of
roads conposing the main collector and distributor routes feeding
into local trade areas or into the state highway network, which
are not designated as state hi ghways by the Legislature, and
particularly those essential to the conservation and devel opnent
of natural resources, of econom c and social value, and
encouragi ng desirable land utilization, having in addition the
follow ng characteristics, to wit: roads (including bridges and
ferries) which:

(a) Connect communities within the individual counties

and with those of adjoining counties and/or which al so connect
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with the state highway systemto forma conpl ete network of
secondary or collector routes.
(b) Carry heavy volunes of traffic serving nost of the

followng interests of the counties, to wt:

(1) Agricultural;

(2) Business;

(3) Educational; and

(4) Industrial.

The State Aid Engi neer shall see that the criteria inposed
herein are explicitly followed in the designation and in the
construction of the state aid roads in each county. The State A d
Engi neer shall pronul gate regul ati ons pursuant to the
Adm ni strative Procedures Law to require the devel opnent of a
network of intercounty roads and to provide for a review process
within the state aid division for the designation of said state
aid roads. Such regul ations shall also establish standards for
state aid route designation. The State A d Engi neer is hereby
aut hori zed and directed to withhold funds from such counties until
the state aid roads therein are designated and constructed
according to the characteristics set forth herein.

All other roads under the jurisdiction of the several boards
of supervisors are hereby declared to be "local farmroads" and
not affected in anywi se by this chapter.

State aid roads in the several counties shall be eligible for
state aid in the manner and under the terns and conditions
hereinafter set out. Local systemroads (as defined in Section
65-18-3) in the several counties shall be eligible for state aid
in the manner and under the terns and conditions set out in the
Local System Road Program established in Sections 65-18-1 through
65-18-17. State aid, by way of funds to be expended on state aid
roads and | ocal systemroads (as defined in Section 65-18-3),
shal |l consist of any sumor suns provided by the Legislature to

suppl enent funds furnished by the several counties for the purpose

S. B. No. 2069 *SS01/R407*
05/ SS01/ R407
PAGE 6



202
203
204
205
206
207
208
209
210
211
212
213
214
215
216
217
218
219
220
221
222
223
224
225
226
227
228
229
230
231
232
233
234

of constructing, inproving, w dening, straightening, surfacing, or
reconstructing roads on the state aid systemor for the purpose of
the construction, reconstruction and paving of roads on the Local
System Road Program and shall be available to the several
counties in such proportion as may be fixed and determ ned by | aw.

SECTION 6. Section 77-3-45, M ssissippi Code of 1972, is
amended as fol |l ows:

77-3-45. The conm ssion shall prescribe, issue, anmend and
resci nd such reasonable rules and regul ati ons as nay be reasonably
necessary or appropriate to carry out the provisions of this

chapter in conpliance with the Adm nistrative Procedures Law.

The comm ssion * * * in the exercise of its power to
promul gate rul es and regul ations, shall adopt standard practices
and procedures:

(a) To specify what costs may be used for determning a
public utility's rate base, which bal ance the interests of
consuners and investors;

(b) To prescribe the time period for neasuring a public
utility's rate base;

(c) To specify allowabl e operating expenses, provided,
however, that the comm ssion shall exclude froma public utility's
al | owabl e operating expenses any interest such utility paid, or
credited, to its consunmers in connection with refunds in a rate
proceeding in which its rates were finally determned to be
excessi ve;

(d) To determine accurately the capital costs of a
public utility;

(e) To define specific costs which may be included by a
public utility inits nonthly fuel adjustnment clause retai
billings;

(f) To define specific costs which may be included by a
public utility distributing gas in its nonthly purchased gas

adjustnents retail billings;
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(g) To prescribe mninmal uniform standards of service
for various classes of public utilities; and

(h) To provide for any other rules and regul ati ons
deened by the conmm ssion to be appropriate for carrying out the
provi sions of this chapter.

SECTION 7. Section 77-3-59, M ssissippi Code of 1972, is
amended as foll ows:

77-3-59. The conm ssion shall make and file its findings and
order, and its opinion, if any. Al findings shall be supported
by substantial evidence presented and shall be in sufficient
detail to enable the court on appeal to determ ne the controverted
questions presented, and the basis of the conm ssion's concl usion.
A copy of such order certified under the seal of the comm ssion,

shall be served upon all parties and attorneys of record, and to

all persons requesting a copy of the opinion pursuant to the

Adm ni strative Procedures Law. The order shall take effect twenty

(20) days after the service thereof, unless otherw se provided,
and shall continue in force, either for a period which nay be
designated therein or until changed or revoked by the conm ssion.
If an order cannot, in the judgnent of the conm ssion, be conplied
with within twenty (20) days, the conm ssion may grant and
prescri be such additional tinme as in its judgnent is reasonably
necessary to conply with the order, and may, on application and
for good cause shown, extend the tinme for conpliance fixed inits
or der.

SECTION 8. Section 53-1-19, M ssissippi Code of 1972, is
amended as foll ows:

53-1-19. The board shall prescribe its rules of order or

procedure in hearings or other proceedings before it consistent

with the Adm nistrative Procedures Law. The board nmay provide for

the recording and preservation of its proceedings by order entered

on its m nutes.
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SECTION 9. Section 53-1-47, M ssissippi Code of 1972, is
amended as fol |l ows:

53-1-47. (a) (i) Any person, who, for the purpose of
evadi ng the provisions of Sections 53-1-1 through 53-1-47,
inclusive, or any rule, regulation or order made thereunder, shal
make or cause to be nade any false entry, statenent of fact or
om ssion in any report required by such sections or by any rule,
regul ati on or order thereunder or in any account, record or
menor andum kept in connection with the provisions thereof or who,
for such purpose, shall nutilate, alter, conceal or falsify any
such report, account, record or nenorandum shall be subject to a
penalty of not nore than Ten Thousand Dol |l ars ($10, 000. 00) per day
for each day of such violation to be assessed by the board. In
determ ning the amount of the penalty, the board shall consider
the factors specified in subsection (d) of this section. Such
penal ties shall be assessed according to the procedures set forth
i n subsection (b) of this section.

(i1) Any person, who, for the purpose of evading
the provisions of Sections 53-1-1 through 53-1-47, inclusive, or
any rule, regulation or order nmade thereunder, shall intentionally
make or cause to be nmade any false entry, statenment of fact or
om ssion in any report required by said sections or by any rule,
regul ati on or order thereunder or in any account, record or
menor andum kept in connection with the provisions thereof or who,
for such purpose, shall nutilate, alter, conceal or falsify any
such report, account, record or nenorandum shall be deemed guilty
of a m sdeneanor and shall be subject, upon conviction in any
court of conpetent jurisdiction, to a fine of not |ess than Five
Hundred Dol | ars ($500.00) nor nore than One Thousand Dol | ars
($1, 000.00), or inprisonment for a termof not less than ten (10)
days nor nore than six (6) nonths for each such violation, or both

such fine and inprisonnent.
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(b) Any person who viol ates any provision of Sections
53-1-1 through 53-1-47, inclusive, or Sections 53-3-1 through
53-3-33, and 53-3-39 through 53-3-165, or any lawful rule,
regul ati on or order of the board made hereunder, shall, in
addition to any penalty for such violation that is otherw se
provi ded for herein, be subject to a penalty of not to exceed Ten
Thousand Dol | ars ($10, 000. 00) per day for each day of such
violation to be assessed by the board. Wen any charge is filed
wi th the board charging any person with any such viol ation, the

board shall conduct an adj udi cative proceeding in accordance with

the Adm nistrative Procedures Law. Such proceeding shall be held

by not less than three (3) nenbers of the board and a unani nous
verdi ct of all nmenbers hearing such charge shall be necessary for
conviction and in the event of a conviction all nenbers of the
board hearing such cause nust agree on the penalty assessed.

The Attorney CGeneral, by his designated assistant, shal
represent the board in all such proceedings * * *. The Attorney
Ceneral shall also designate a nenber of his staff to present
evi dence and proof of such violation in the event such charge is
cont est ed.

All penalties assessed by the board under the provisions of
this section shall have the force and effect of a judgnment of the
circuit court and shall be enrolled in the office of the circuit
clerk and execution may be issued thereon. Al such penalties
paid or collected shall be paid to the State Treasurer for credit
to the Special G| and Gas Board Fund.

Any person adj udged guilty of any such violation shall have
the right of appeal in accordance with the provisions of Section
53- 1- 39.

The paynent of any penalty as provided herein shall not have
the effect of changing illegal oil into legal oil, illegal gas
into legal gas or illegal product into | egal product, nor shal

such paynent have the effect of authorizing the sale or purchase
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or acquisition or the transportation, refining, processing or
handling in any other way of such illegal oil, illegal gas or
illegal product.

(c) Any person who aids or abets any other person in
the violation of any provision of Sections 53-1-1 through 53-1-47,
i nclusive, or Sections 53-3-1 through 53-3-21, inclusive, or any
rule, regulation or order nmade thereunder, shall be subject to the
sane penalties as are prescribed herein for the violation by such
ot her person.

(d) In determining the anount of the penalty under
subsection (a), (b) or (c) of this section, the board shal
consider at a mnimumthe follow ng factors:

(1) The willfulness of the violation;

(ii1) Any damage to water, |land or other natura
resources of the state or their users;

(ii1) Any cost of restoration and abatenent;

(iv) Any economc benefit to the violator as a
result of nonconpliance;

(v) The seriousness of the violation, including
any harmto the environnent and any harmto the health and safety
of the public; and

(vi) Any prior violation by such violator.

(e) The board is authorized to utilize the provisions
of Section 85-7-132 to enforce penalties provided by this section.

SECTI ON 10. Section 51-11-19, M ssissippi Code of 1972, is
amended as foll ows:

51-11-19. (1) The board of directors of the district shal
have the power to adopt and pronul gate all reasonabl e regul ations
So as to secure, maintain, and preserve the sanitary condition of
all water in and to flow into any reservoir owned by the district,
to prevent waste of water or the unauthorized use thereof, and to
regul ate residence, hunting, fishing, boating, canping,

circulation of vehicular traffic on | and, the parking of such
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vehicles, and all recreational and business privileges in, along,
or around any such reservoir, any body of |and, or any easenent
owned by the district.

(2) Al such regulations shall be pronul gated in conpliance

with the Adm nistrative Procedures Law, and, after publication in

a daily newspaper of statewide circulation and in a newspaper of
general circulation in each county conprising the area of the
district, shall have the full force and effect of |aw, and

viol ation thereof shall be punishable by fine, not to exceed One
Thousand Dol | ars ($1, 000.00), as may be prescribed in such

regul ations, or by inprisonnment, not to exceed fifteen (15) days,
to be determ ned by the court, or both.

(3) In the event of a violation of any regul ati on adopted to
prevent pollution of the waters in any reservoir owned by the
district, or the threat of continuous violation thereof, the
district shall have authority to sue for and obtain damages and/or
ot her appropriate relief, including injunctive relief.

(4) Al such rules and regul ations so prescribed and the
penalties fixed thereunder, by the authority of this section,
shall not conflict with, exceed, alter, or suspend any
regul ations, rules, or penalties prescribed by general statute, by
the M ssissippi Commission on Wldlife, Fisheries and Parks or the
M ssissippi State Board of Health. All fines and penalties |evied
and col |l ected under this chapter shall be remtted and accounted
for in accordance with the general statutes relating thereto.

SECTION 11. This act shall take effect and be in force from

and after July 1, 2005.
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