M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2005

By: Representative Upshaw To: Judiciary A

HOUSE BI LL NO. 1543

1 AN ACT TO AMEND SECTIONS 9-1-17, 9-5-87, 93-5-23 AND

2 99-37-19, M SSISSIPPI CODE OF 1972, TO AUTHORI ZE THE REFERRAL TO
3 RESTI TUTI ON CENTERS OF PERSONS | N CONTEMPT FOR FAI LURE TO PAY

4 CH LD SUPPORT; TO BRI NG FORWARD SECTI ON 93-11-65, M SSI SSI PPl CODE
5 OF 1972, FOR PURPOSES OF AMENDMENT; AND FOR RELATED PURPOSES.

6 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
7 SECTION 1. Section 9-1-17, M ssissippi Code of 1972, is

8 anended as follows:

9 9-1-17. The Suprene, circuit, chancery and county courts and
10 the Court of Appeals shall have power to fine and inprison any

11 person guilty of contenpt of the court while sitting, but the fine
12 shall not exceed One Hundred Dol lars ($100.00) for each offense,
13 nor shall the inprisonnment continue |onger than thirty (30) days.
14 |If any witness refuse to be sworn or to give evidence, or if any
15 officer or person refuse to obey or performany rules, order, or
16 judgnent of the court, such court shall have power to fine and

17 inprison such officer or person until he shall give evidence, or
18 until the rule, order, or judgnent shall be conplied wth.

19 At the discretion of the court, any person found in contenpt
20 for failure to pay child support and inprisoned therefor may be

21 referred for placenent in a Departnment of Corrections operated or
22 county-operated restitution center in those counties which have

23 established such, provided such person neets the qualifications

24 prescribed in Section 99-37-19.

25 SECTION 2. Section 9-5-87, M ssissippi Code of 1972, is

26 anended as fol | ows:

27 9-5-87. The chancery court, or the chancellor in vacation,
28 or judge granting the wit, shall have power to punish any person
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for breach of injunction, or any other order, decree, or process
of the court, by fine or inprisonnment, or both, or the chancell or
or judge granting the wit may require bail for the appearance of
the party at the next termof the court to answer for the
contenpt; but such person shall be first cited to appear and
answer. And any person so puni shed by order of the chancellor in
vacation, may on five days' notice to the opposite party, apply to
a judge of the Suprene Court, who, for good cause shown, may

super sede the puni shnent until the neeting of the said chancery
court.

At the discretion of the chancellor, any person found in

contenpt for failure to pay child support and inprisoned therefor

may be referred for placenent in a Departnent of Corrections

operated or county operated restitution center in those counties

whi ch have established such, provided such person neets the

qualifications prescribed in Section 99-37-19.

SECTI ON 3. Section 93-5-23, M ssissippi Code of 1972, is
amended as foll ows:

93-5-23. \Wen a divorce shall be decreed fromthe bonds of
matrinony, the court may, in its discretion, having regard to the
ci rcunstances of the parties and the nature of the case, as may
seem equi tabl e and just, nmake all orders touching the care,
cust ody and mai ntenance of the children of the marriage, and al so
touchi ng the mai ntenance and alinony of the wife or the husband,
or any allowance to be nade to her or him and shall, if need be,
require bond, sureties or other guarantee for the paynent of the
sum so all owed. Orders touching on the custody of the children of
the marriage shall be made in accordance with the provisions of
Section 93-5-24. The court nay afterwards, on petition, change
the decree, and nmeke fromtine to time such new decrees as the
case may require. However, where proof shows that both parents
have separate incones or estates, the court may require that each

parent contribute to the support and nmai ntenance of the children
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of the marriage in proportion to the relative financial ability of
each. In the event a legally responsible parent has health

i nsurance available to himor her through an enpl oyer or

organi zati on that may extend benefits to the dependents of such
parent, any order of support issued against such parent my
require himor her to exercise the option of additional coverage
in favor of such children as he or she is legally responsible to
support.

Whenever the court has ordered a party to nake periodic
paynments for the maintenance or support of a child, but no bond,
sureties or other guarantee has been required to secure such
paynments, and whenever such paynents as have becone due renmain
unpaid for a period of at least thirty (30) days, the court may,
upon petition of the person to whom such paynents are ow ng, or
such person's | egal representative, enter an order requiring that
bond, sureties or other security be given by the person obligated
to make such paynents, the anmount and sufficiency of which shal
be approved by the court. The obligor shall, as in other civil
actions, be served with process and shall be entitled to a hearing
in such case.

At the discretion of the court, any person found in contenpt

of court for failure to pay child support paynents and inpri soned

therefor may be referred for placenent in a county operated

restitution center in those counties which have established

restitution centers.

Whenever in any proceeding in the chancery court concerning
the custody of a child a party alleges that the child whose
custody is at issue has been the victimof sexual or physical
abuse by the other party, the court may, on its own notion, grant
a continuance in the custody proceeding only until such allegation
has been investigated by the Departnent of Hunan Services. At the
time of ordering such continuance the court may direct the party,

and his attorney, making such allegation of child abuse to report
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in witing and provide all evidence touching on the allegation of
abuse to the Departnent of Human Services. The Departnent of
Human Services shall investigate such allegation and take such
action as it deens appropriate and as provided in such cases under
the Youth Court Law (being Chapter 21 of Title 43, M ssissipp
Code of 1972) or under the | aws establishing famly courts (being
Chapter 23 of Title 43, M ssissippi Code of 1972).

If after investigation by the Departnent of Human Services or
final disposition by the youth court or famly court allegations
of child abuse are found to be w thout foundation, the chancery
court shall order the alleging party to pay all court costs and
reasonabl e attorney's fees incurred by the defending party in
respondi ng to such all egation.

The court may investigate, hear and make a determnation in a
custody action when a charge of abuse and/or neglect arises in the
course of a custody action as provided in Section 43-21-151, and
in such cases the court shall appoint a guardian ad litemfor the
child as provided under Section 43-21-121, who shall be an
attorney. Unless the chancery court's jurisdiction has been
termnated, all disposition orders in such cases for placenent
wi th the Departnent of Human Services shall be reviewed by the
court or designated authority at least annually to determne if
continued placenment with the departnent is in the best interest of
the child or public.

The duty of support of a child term nates upon the
emanci pation of the child. The court may determ ne that
emanci pati on has occurred and no ot her support obligation exists
when the child:

(a) Attains the age of twenty-one (21) years, or

(b) Marries, or

(c) Discontinues full-tine enrollnent in school and
obtains full-tinme enploynent prior to attaining the age of

twenty-one (21) years, or

H B. No. 1543 *HRO7/R1649*
05/ HRO7/ R1649
PAGE 4 (CIR HS)



128
129
130
131
132
133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160

(d) Voluntarily noves fromthe hone of the custodi al
parent or guardi an and establishes independent |iving arrangenents
and obtains full-tinme enploynent prior to attaining the age of
twenty-one (21) years.

SECTION 4. Section 99-37-19, M ssissippi Code of 1972, is
amended as fol |l ows:

99-37-19. The boards of supervisors of the several counties
and the governing authorities of nunicipalities are hereby
aut hori zed to cooperate with the Departnent of Corrections in the
establi shnment of restitution centers. Such centers may house both
probationers referred by the circuit courts as well as inmates
transferred fromother facilities of the Departnment of Corrections

as provided in Section 47-5-110; and may house, separately from

probati oners and i nmates, those contemors referred by the

chancery courts for failure to pay child support. |In order to

qualify for placenent in a restitution center, an offender nust:
(a) be convicted of a nonviolent offense that constitutes a
felony, (b) not be convicted of a sex crine and (c) not have drug,
al cohol , enotional or physical problens so serious that the

of fender appears unlikely to neet obligations of the restitution
program Such centers shall be operated by the Departnent of
Corrections. County or municipal property may be utilized with

t he approval of the board of supervisors or nunicipal governing
authority for the construction, renovation and mai nt enance of
facilities owned by the state or a local political subdivision.
Such facility may be | eased to the Departnment of Corrections for a
period of time for use as a restitution center.

It is the intent of this section that county and | ocal
governnments contribute only to the establishnment, renovation and
mai nt enance of the physical plant of a restitution center and that
the Departnent of Corrections support the operation of, and have
sole jurisdiction over and responsibility for offenders and

contemmors in, such restitution program
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This section shall stand repealed on July 1, 2005.

SECTION 5. Section 93-11-65, M ssissippi Code of 1972, is
brought forward as foll ows:

93-11-65. (1) (a) |In addition to the right to proceed
under Section 93-5-23, M ssissippi Code of 1972, and in addition
to the renmedy of habeas corpus in proper cases, and ot her existing
remedi es, the chancery court of the proper county shall have
jurisdiction to entertain suits for the custody, care, support and
mai nt enance of mnor children and to hear and determ ne all such
matters, and shall, if need be, require bond, sureties or other
guarantee to secure any order for periodic paynents for the
mai nt enance or support of a child. 1In the event a legally
responsi bl e parent has health i nsurance available to himor her
t hrough an enpl oyer or organi zation that may extend benefits to
t he dependents of such parent, any order of support issued agai nst
such parent may require himor her to exercise the option of
addi tional coverage in favor of such children as he or she is
| egal |y responsible to support. Proceedings nmay be brought by or
agai nst a resident or nonresident of the State of M ssissippi,
whet her or not having the actual custody of m nor children, for
the purpose of judicially determ ning the |egal custody of a
child. Al actions herein authorized may be brought in the county
where the child is actually residing, or in the county of the
resi dence of the party who has actual custody, or of the residence
of the defendant. Process shall be had upon the parties as
provided by | aw for process in person or by publication, if they
be nonresidents of the state or residents of another jurisdiction
or are not found therein after diligent search and inquiry or are
unknown after diligent search and inquiry; provided that the court
or chancellor in vacation may fix a date in terntine or in
vacation to which process nay be returnabl e and shall have power
to proceed in terntine or vacation. Provided, however, that if

the court shall find that both parties are fit and proper persons
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to have custody of the children, and that either party is able to
adequately provide for the care and mai ntenance of the chil dren,
and that it would be to the best interest and welfare of the
children, then any such child who shall have reached his twelfth

bi rt hday shall have the privilege of choosing the parent with whom
he shall live.

(b) An order of child support shall specify the sumto
be paid weekly or otherwise. |In addition to providing for support
and education, the order shall also provide for the support of the
child prior to the making of the order for child support, and such
ot her expenses as the court may deem proper.

(c) The court may require the paynent to be nmade to the
custodi al parent, or to sone person or corporation to be
desi gnated by the court as trustee, but if the child or custodi al
parent is receiving public assistance, the Departnent of Human
Servi ces shall be nade the trustee.

(d) The noncustodial parent's liabilities for past
educati on and necessary support and mai nt enance and ot her expenses
are limted to a period of one (1) year next preceding the
commencenent of an action.

(2) Provided further, that where the proof shows that both
parents have separate inconmes or estates, the court may require
that each parent contribute to the support and nai ntenance of the
children in proportion to the relative financial ability of each.

(3) \Whenever the court has ordered a party to nake periodic
paynents for the maintenance or support of a child, but no bond,
sureties or other guarantee has been required to secure such
paynments, and whenever such paynents as have becone due renmain
unpaid for a period of at least thirty (30) days, the court may,
upon petition of the person to whom such paynents are ow ng, or
such person's |egal representative, enter an order requiring that
bond, sureties or other security be given by the person obligated

to make such paynents, the anmount and sufficiency of which shal
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be approved by the court. The obligor shall, as in other civil
actions, be served with process and shall be entitled to a hearing
in such case.

(4) \When a charge of abuse or neglect of a child first
arises in the course of a custody or maintenance action pending in
the chancery court pursuant to this section, the chancery court
may proceed with the investigation, hearing and determ nation of
such abuse or neglect charge as a part of its hearing and
determ nation of the custody or maintenance issue as between the
parents, as provided in Section 43-21-151, notw t hstandi ng the
ot her provisions of the Youth Court Law. The proceedings in
chancery court on the abuse or neglect charge shall be
confidential in the same manner as provided in youth court
proceedi ngs, and the chancery court shall appoint a guardi an ad
litemin such cases, as provided under Section 43-21-121 for youth
court proceedi ngs, who shall be an attorney. Unless the chancery
court's jurisdiction has been term nated, all disposition orders
in such cases for placenent wth the Departnent of Human Services
shall be reviewed by the court or designated authority at | east
annually to determne if continued placenent with the departnent
is in the best interest of the child or the public.

(5) Each party to a paternity or child support proceeding
shall notify the other within five (5) days after any change of
address. In addition, the noncustodial and custodi al parent shal
file and update, with the court and with the state case registry,
information on that party's location and identity, including
soci al security nunber, residential and mailing addresses,

t el ephone nunbers, photograph, driver's |license nunber, and nane,
address and tel ephone nunber of the party's enployer. This
information shall be required upon entry of an order or within

five (5) days of a change of address.
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(6) In any case subsequently enforced by the Departnent of
Human Services pursuant to Title I'V-D of the Social Security Act,
the court shall have continuing jurisdiction.

(7) In any subsequent child support enforcenent action
bet ween the parties, upon sufficient showing that diligent effort
has been nade to ascertain the |location of a party, due process
requi renents for notice and service of process shall be deened to
be met with respect to the party upon delivery of witten notice
to the nost recent residential or enployer address filed with the
state case registry.

(8) The duty of support of a child term nates upon the
emanci pation of the child. The court may determ ne that
emanci pati on has occurred and no ot her support obligation exists
when the child:

(a) Attains the age of twenty-one (21) years, or

(b) Marries, or

(c) Discontinues full-tine enrollnent in school and
obtains full-tinme enploynent prior to attaining the age of
twenty-one (21) years, or

(d) Voluntarily noves fromthe hone of the custodi al
parent or guardi an and establishes independent |iving arrangenents
and obtains full-tinme enploynent prior to attaining the age of
twenty-one (21) years.

(9) Upon notion of a party requesting tenporary child
support pending a determ nation of parentage, tenporary support
shall be ordered if there is clear and convinci ng evidence of
paternity on the basis of genetic tests or other evidence, unless
the court makes witten findings of fact on the record that the
award of tenporary support would be unjust or inappropriate in a
particul ar case.

SECTION 6. This act shall take effect and be in force from

and after July 1, 2005.
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