M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2005

By: Representative Watson (By Request) Igi Appropriations; Ways and
ans

HOUSE BI LL NO. 1303

AN ACT TO AMEND SECTI ONS 43-13-401, 43-13-403, 43-13-405,
43-13-407 AND 43-13-409, M SSI SSI PPl CODE OF 1972, TO CREATE A
TOBACCO SETTLEMENT REVENUE MANAGEMENT AUTHORI TY, VWH CH SHALL BE A
PUBLI C CORPORATI ON TO RECEI VE ALL OF THE STATE' S FUTURE TOBACCO
SETTLEMENT PAYMENTS AND TO | SSUE BONDS OF THE AUTHORI TY PAYABLE
FROM AND SECURED SOLELY BY THE STATE' S TOBACCO RECEI PTS; TO
PROVI DE FOR THE TRANSFER OF THE PROCEEDS OF THE BONDS TO THE
HEALTH CARE EXPENDABLE FUND;, TO PROVI DE FOR THE TRANSFER OF THE
UNEXPENDED BALANCE OF THE HEALTH CARE TRUST FUND TO THE HEALTH
10 CARE EXPENDABLE FUND; TO PROVI DE FOR A BOARD OF DI RECTORS FOR THE
11  AUTHORITY, WH CH SHALL BE THE SUCCESSOR TO THE BOARD OF DI RECTORS
12 FOR THE HEALTH CARE TRUST FUND AND EXPENDABLE FUND; TO PROVI DE FOR
13 THE ASSI GNVENT OF FUTURE TOBACCO SETTLEMENT PAYMENTS TO THE
14 AUTHORITY; TO PRESCRI BE THE POAERS AND RESPONSI Bl LI TI ES OF THE
15 AUTHORI TY AND THE BOARD; TO PROVI DE FOR THE | SSUANCE OF THE BONDS
16 TO PROVI DE FOR THE MAI NTENANCE OF ACCOUNTS AND THE | SSUANCE OF AN
17 ANNUAL REPORT; TO PROVI DE FOR THE TAX EXEMPT STATUS OF | NTEREST
18 FROM THE BONDS; AND FOR RELATED PURPOSES.

19 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

OCO~NOUITRAWNE

20 SECTION 1. Section 43-13-401, M ssissippi Code of 1972, is
21 anended as fol | ows:

22 43-13-401. It is declared by the Legislature that the funds
23 received by the State of M ssissippi fromtobacco conpanies in

24 settlenent of a certain |lawsuit brought against those conpani es by
25 the State of Mssissippi, or as a result of the settlenment of any
26 lawsuit brought agai nst tobacco conpani es by another state, should
27 be applied toward inproving the health and health care of the

28 citizens and residents of the state. It is the intent of the

29 Legislature by this article to provide the manner and neans

30 necessary to carry out those purposes. The Legislature has

31 considered the financing techni ques enpl oyed and to be enpl oyed by

32 other jurisdictions to convert future tobacco settlenent paynents

33 receivable into current assets and thereby to reduce exposure to

34 paynent risks, and declares it to be prudent and in the best
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interest of the State of M ssissippi to enploy those financing

t echni ques.

SECTION 2. Section 43-13-403, M ssissippi Code of 1972, is
amended as foll ows:

43-13-403. Wen used in this article, the follow ng
definitions shall apply, unless the context requires otherw se:

(a) "Authority" nmeans the Tobacco Settl enment Revenue

Managenent Authority established in Section 43-13-4009.

(b) "Board" neans the governing board of the Tobacco

Settl enment Revenue Managenent Authority established in Section

43-13-409.

(c) "Bonds" neans special source bonds, notes, or other

evi dences of indebtedness of the authority payable solely from and

secured solely by the state's tobacco receipts, issued under the

aut hori zations contained in this article.

(d) "Health Care Trust Fund" neans the trust fund
established by Section 43-13-405 for the deposit of the funds
received by the State of Mssissippi as a result of the tobacco
settlenment, including inconme fromthe investnent of those funds.

(e) "Health Care Expendabl e Fund" neans the fund
establ i shed by Section 43-13-407 for the annual transfer of
certain funds fromthe Health Care Trust Fund that are avail able
for appropriation by the Legislature.

(f) "Incone" neans all interest and dividends derived
fromthe investnent of any tobacco settlenent funds and any
capital gains fromthe sale or exchange of those investnents.

(g) "Tobacco settlenment” neans the settlenment of the
case of M ke Moore, Attorney General ex rel. State of M ssissipp
v. The Anerican Tobacco Conpany et al. (Chancery Court of Jackson
County, M ssissippi, Cause No. 94-1429) and the settlenent of any
case brought agai nst tobacco conpani es by another state.

SECTI ON 3. Section 43-13-405, M ssissippi Code of 1972, is

anended as foll ows:
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43-13-405. * * * | n accordance with the purposes of this
article, there is established in the State Treasury the Health

Care Trust Fund. On July 1, 2005, the entire unexpended bal ance

of the Health Care Trust Fund shall be transferred into the Health

Care Expendable Fund. * * *

* * %

SECTI ON 4. Section 43-13-407, M ssissippi Code of 1972, is
amended as foll ows:

43-13-407. (1) In accordance with the purposes of this
article, there is established in the State Treasury the Health
Care Expendable Fund. * * *

* * * Al inconme fromthe investnment of the funds in the
Heal th Care Expendabl e Fund shall be credited to the account of
the Health Care Expendable Fund. Any funds in the Health Care
Expendabl e Fund at the end of a fiscal year shall not |apse into
the State CGeneral Fund.

(2) The funds in the Health Care Expendabl e Fund shall be
avai l abl e for expenditure under specific appropriation by the
Legi sl ature beginning in fiscal year 2000, and shall be expended
exclusively for health care purposes.

SECTION 5. Section 43-13-409, M ssissippi Code of 1972, is
amended as foll ows:

43-13-409. (1) (a) There is created the Tobacco Settl enent

Revenue Managenent Authority, a public body corporate and politic

and an instrunentality of this state, with the responsibility of

effecting the public purpose of this article.

(b) The purpose of the authority is to receive all of

the state's tobacco receipts, to issue bonds of the authority

payabl e solely fromand secured solely by the state's tobacco

recei pts or any tobacco receipts reserve fund created fromit for

t he purposes authorized in this article, and to nanage and di spose
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of the state's tobacco receipts for the purposes and in the manner

authorized in this article.

(c) Upon termnation of the existence of the authority,

title to all property, real and personal, owned by it, including

net earnings, vests in the state.

(2) The authority shall be governed by a board of directors.

The Board of Directors for the Health Care Trust Fund and Health

Care Expendabl e Fund shall be the board of directors for the

authority, and nenbers appointed before the effective date of this

act shall succeed to nenbership to the board of directors of the

authority. The board of directors shall consist of thirteen (13)
menbers as foll ows:

(a) Seven (7) voting nenbers as follows: the State
Treasurer, or his designee, the Attorney CGeneral, or his designee,
and one (1) nenber from each congressional district to be
appoi nted by the Governor with the advice and consent of the
Senate. O the nenbers appoi nted by the Governor, one (1) nenber
shall be appointed for an initial termthat expires on March 1,
2000; one (1) nenber shall be appointed for an initial termthat
expires on March 1, 2001; one (1) nmenber shall be appointed for an
initial termthat expires on March 1, 2002; one (1) nenber shal
be appointed for an initial termthat expires on March 1, 2003;
and one (1) nenber shall be appointed for an initial termthat
expires on March 1, 2004. Upon the expiration of any of the
initial ternms of office, the Governor shall appoint successors by
and with the advice and consent of the Senate for terns of five
(5) years fromthe expiration date of the previous term Any
nmenber appoi nted by the Governor shall be eligible for
reappoi ntnment. Each nenber appointed by the Governor shal
possess know edge, skill and experience in business or financial
matters commensurate wth the duties and responsibilities of the
board of directors in admnistering the Health Care Trust Fund and

the Health Care Expendabl e Fund.
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(b) Two (2) nonvoting, advisory nenbers of the Senate
shal | be appointed by the Lieutenant Governor, and one (1)
nonvoti ng, advisory representative of the health care community
shal | be appointed by the Lieutenant Governor, who shall serve for
the length of the termof the appointing official and shall be
eligible for reappointnent.

(c) Two (2) nonvoting, advisory nenbers of the House of
Representati ves shall be appointed by the Speaker of the House,
and one (1) nonvoting, advisory representative of the health care
comunity shall be appointed by the Speaker of the House, who
shall serve for the length of the termof the appointing official
and shall be eligible for reappointnent.

(d) Any person appointed to fill a vacancy on the board
of directors shall be appointed in the sane manner as for a
regul ar appoi ntnment and shall serve for the renai nder of the
unexpi red termonly.

(2) (&) Nonlegislative menbers of the board of directors
shall serve w thout conpensation, but shall be reinbursed for each
day's official duties of the board at the sanme per diem as
established by Section 25-3-69, and actual travel and | odging
expenses as established by Section 25-3-41. Legislative nenbers
of the board of directors shall receive the sane per diem and
expense rei nbursenent as for attending commttee neetings when the
Legislature is not in regular session.

(b) The State Treasurer shall be the chairnman of the
board of directors. The board of directors shall annually el ect
one (1) nenber to serve as vice chairman of the board. The vice
chai rman shall act as chairman in the absence of or upon the
disability of the chairman or if there is a vacancy in the office
of chai rman.

(c) Al expenses of the board of directors in carrying
out its duties and responsibilities under this article, including

t he paynent of per diem and expenses of the nonlegislative nenbers
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of the board, shall be paid fromfunds appropriated to the State
Treasurer's office for that purpose.

(d) To the extent that adm nistrative assistance is

needed for the functions and operations of the authority, the

board may obtain this assistance fromthe Ofice of the State

Treasurer, which nust provide assistance requested by the board at

no cost to the board or to the authority other than for expenses

incurred and paid to entities that are not agencies or departnents

of the state. The board nust retain ultimte responsibility and

provi de proper oversight for the inplenmentation of this article.

(e) The board shall exercise the powers of the

authority. A mgjority of the nenbers of the board constitutes a

quorum for the purpose of conducting all business. The board

shal | determ ne the nunber of personnel it requires, their

conpensati on and duti es.

* * %

(3) The state's tobacco settlenent paynents due to the state

after July 1, 2005, and the right to receive themas they are

distributed fromescrow are assigned to the authority. On or

after the date these revenues are pl edged, the state shall have no

right, title or interest in or to the state's tobacco receipts;

and the state's tobacco receipts are property of the authority and

not of the state, and nust be owned, received, held and di sbursed

by the authority or the trustee for the hol ders of bonds and not

by the state. The state directs the independent auditor and the

escrow agent to nake all these paynents to the authority in

accordance wth instructions that nmay be given by the authority

fromtine to tine. The assignnent and direction nmade in this

subsection are irrevocabl e during any tine when bonds are

out standi ng under this article plus one (1) year and one (1) day

thereafter and are a part of the contractual obligation owed to

the bond holders. On or before the date of delivery of any bonds,

the state through the State Treasurer shall notify the i ndependent
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auditor and the escrow agent that the state's tobacco receipts

have been assigned to the authority and shall instruct the

i ndependent auditor and the escrow agent that, after the delivery

date for bonds and irrevocably during the tinme when any bonds are

outstanding, the state's tobacco receipts are to be paid directly

to the authority, or its designee.

(4) In addition to the powers contained el sewhere in this

article, the board has all power necessary, useful or appropriate

to operate and adm nister the authority, to effectuate the

purposes of the authority, and to performits other functions

including, but not limted to, the power to:

(a) Have perpetual succession;

(b) Sue and be sued in its own nane;

(c) Adopt, promul gate, anend and repeal byl aws, not

i nconsistent with provisions in this article for the

adm nistration of the authority's affairs and the inpl enentation

of its functions;

(d) Have a seal and alter it at its pleasure, although

the failure to affix the seal does not affect the validity of an

i nstrunent executed on behalf of the authority;

(e) Enter into contracts, arrangenents and agreenents

w th governnent units and ot her persons and execute and deliver

all financing agreenents, including bonds issued to support the

borrowi ng by those governnent units to pay eligible costs of

qualified projects, and other instrunments necessary or convenient

to the exercise of the powers granted in this article,;

(f) Enter into agreenents with a departnent, agency,

political subdivision or instrunentality of the United States or

of this state or of another state for the purpose of planning and

providing for the financing of qualified projects or for the

adm ni stration of the purposes and prograns of this article;

(g) Enter into agreenents with the tobacco trust fund

for the purpose of managing and controlling the transfer of funds
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bet ween the authority and the tobacco trust fund and governing the

i nvestment and the nonitoring and recordkeepi ng of these funds,

for purposes of maintaining the exenption fromfederal incone tax

of interest on bonds and for other purposes;

(h) Enter into, anend and term nate agreenents in the

nature of interest rate swaps, forward security supply contracts,

agreenents for the nmanagenent of interest rate risks, agreenents

for the managenent of cash flow, and ot her agreenents of a simlar

nature, with respect to bonds issued pursuant to this article,;

(i) Procure insurance, guarantees, letters of credit

and other fornms of collateral or security or credit support from

any public or private entity, including any departnent, agency or

instrunentality of the United States or this state, for the

paynent of any bonds, including the power to pay prem uns or fees

on any insurance, guarantees, letters of credit and other forns of

collateral or security or credit support;

(j) Borrow noney through the issuance of bonds as

provided in this article, and through the i ssuance of notes in

anticipation of the issuance of these bonds;

(k) Enter into contracts and expend funds to obtain

accounting, managenent, legal, financial consulting, trusteeship

and ot her professional services necessary or convenient to the

operations of the authority; however, all matters relating to the

desi gnati on and sel ection of bond counsel to the authority is

within the discretion of the State Treasurer;

(1) In order to pay for budgeted itens, to expend funds

for the costs of admi nistering the operations of the authority;

(m Direct the escrow agent with respect to the

di sbursenent to the authority of the state's tobacco recei pts and

recei ve and accept the state's tobacco receipts;

(n) Enter into contracts or agreenents necessary,

proper or convenient for the effectuation of the powers and

pur poses of the board and the authority;
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(o) Invest the funds held by the authority under this

article in any investnent permtted for funds of this state, other

than the state's retirenent funds, or for funds of the political

subdi visions of this state, in revenue bonds of governnent units,

and in general obligations of other states whose general

obligation debt is rated not | ower than the general obligation

debt of this state;

(p) Do all other things necessary or convenient to

exerci se powers granted or reasonably inplied by this article or

that nay be necessary for the furtherance and acconpli shnents of

t he purposes of the authority.

Before the date that is one (1) year and one (1) day after

whi ch the authority no | onger has any bonds outstanding, the

authority has no authority to file a voluntary petition under

Chapter 9 of the United States Bankruptcy Code or correspondi ng

chapters or sections as may, fromtine to tinme, be in effect, and

neither any public officer or any organi zation, entity or other

person shall authorize the authority to be or becone a debtor

under Chapter 9 or any successor or correspondi ng chapter or

sections during the periods. The provisions of this paragraph are

for the benefit of the holders of any bonds and are a part of the

contractual obligation owed to the bondhol ders, and the state

shall not nodify or delete the provisions of this paragraph during

the periods described in this article.

In the exercise of its powers in this article, the board and

the authority nay obtain services in accordance with the

procedures, guidelines and criteria established by the board for

t hat pur pose.

(5) (a) The board may issue bonds in the nane of the

authority, fromtinme to tinme, for the purposes and in the nmanner

stated in this section.

(b) Al bonds nmust be secured solely by and payabl e

solely fromthe state's tobacco receipts, or the portion of the
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state's tobacco receipts the board determ nes to pl edge for

paynent .

(c) Neither the nenbers of the board nor any person

executing the bonds or any notes are |liable personally on the

bonds or notes or be subject to any personal liability or

accountability by reason of the issuance of the bonds.

(d) The board has no power to pledge the faith, credit

or taxing power of this state or any of its political subdivisions

in connection with the i ssuance of the bonds, and each bond nust

recite on its face that it is a special source bond of the

authority issued under and in accordance with this article, that

it is secured solely by and payable solely fromthe state's

tobacco receipts, that it is neither a general, |egal nor noral

obligation of the state or any of its political subdivisions, and

that it is not backed by the full faith, credit or taxing power of

this state of any of its political subdivisions. Failure to

i nclude this | anguage on the face of any bond does not cause the

bond to becone a general, legal or noral obligation of the state

or any of its political subdivisions, or a pledge of the ful

faith, credit or taxing power of this state or any of its

political subdivisions.

(e) Any pledge of the state tobacco recei pts nade by

the authority is valid and binding fromthe tine when the pl edge

is made. The state tobacco receipts pledged and then or

thereafter received by the authority are i mediately subject to

the lien of the pledge w thout any physical delivery of the

receipt or further act. The lien of the pledge is valid and

bi ndi ng against all parties having clains of any kind in tort,

contract, or otherw se against the authority, irrespective of

whet her the parties have notice of them Neither the resol ution

of the authority or any other instrunment by which a pledge is

created need be recorded or filed to perfect the pledge.
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(f) The authority may not issue any bond with a

scheduled maturity later than thirty (30) years after the date of

i ssuance.

(g) When issuing bonds for the purpose described in

this section or to refund the bonds, the authority may sell bonds

either in a negotiated transaction wth one or nore | ead

underwiters selected by the board on the basis of criteria to be

establ i shed by the board, or through a conpetitive bidding process

in accordance with procedures to be established by the board. The

determ nati on of whether to sell bonds through negotiation or

t hrough conpetitive bidding nust be nmade by the board.

(h) The authority may not issue any bonds unl ess the

board has first adopted its resolution authorizing the issuance,

finding that the i ssuance and the proposed use of the bond

proceeds is in accordance with this article, and setting out the

terns and conditions of the bonds and the covenants of the

authority with respect to the bonds. These terns nust include the

i ssuance date or dates, the maturity date or dates, the principal

anount, the interest rates or the neans of determ ning the sane,

whet her fixed or variable, the tine, manner and currency for

payi ng i nterest and principal, the negotiability of the bonds and

any restrictions relating to the registration of the bonds; and

the covenants nmay include, without limtation, the establishnent

and nmai nt enance of dedi cated reserve funds for the paynent of debt

service on bonds if the state's tobacco recei pts are i nadequate in

any year, restrictions on the |later issuance of additional bonds

or making the later issuance subject to certain conditions

relating to avail abl e debt service coverage or otherw se,

conditions on the timng of the release of all or a portion of the

state's tobacco receipts to the General Fund of this state, the

enforcenent of the naster settlenent agreenent, or any other

matter that the board considers appropriate, subject to this

secti on.
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(i) The board may not authorize or cause the authority

to enter into any covenant that purports to create a general,

|l egal or noral obligation of this state or any of its political

subdi visions or to pledge the full faith, credit or taxing power

of the state or any of its political subdivisions; nor may the

board authorize or cause the authority to enter into any covenants

that purport to create a right on the part of the board, the

aut hority, any bondhol der, or any trustee any right to recover

funds consisting of the state's tobacco recei pts once those funds

have been deposited into the General Fund of the state in

accordance with the terns of this article. Any covenant in

violation of this subsection is void and of no effect.

(j) Subject to the requirenents of this section, the

board may authorize the issuance of bonds of the authority for the

fol |l ow ng purposes:

(i) Refunding on a current or advance-refundi ng

basi s, any outstandi ng bonds of the authority; or

(ii) Obtaining funds for delivery to the Health

Care Expendable Fund. Al proceeds of bonds issued for the

pur pose described in this section nust be delivered pronptly to

the Health Care Expendabl e Fund, except as needed to defray the

costs of issuance of the bonds or to establish any required

reserve fund for the bonds.

(6) The authority and the board shall have no other assets

or property except the state's tobacco receipts as received, and

the right to receive the state's tobacco receipts.

(7) The authority and the board have no power to incur debt

or obligations or in any way to encunber their assets except by

t he i ssuance of bonds, including the nmaki ng of covenants in

relation to the issuing of bonds and notes in anticipation of the

i ssuance of the bonds, and the incurring of expenses and

obligations as authorized in this section.
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(8) Al accounts of the authority nust be held and

mai nt ai ned separately fromall other funds, properties, assets and

accounts of this state and its other agencies. The board shal

keep an accurate account of all of its activities and all of its

recei pts and expenditures and annually, in the nonth of January,

shall make a report of its activities to the Legislature, the

report to be in a formprescribed by the State Auditor. Audited

financial statenments nust be submitted to the State Auditor by

Cctober 15 following the end of the fiscal year.

(9) (a) The bonds and the inconme fromthe bonds are exenpt

fromall taxation in the state except for inheritance, estate or

transfer taxes, regardless of the federal incone tax treatnent of

the interest fromthe bonds.

(b) The exercise of the powers granted by this article

are in all respects for the benefit of the citizens of this state

and for the pronotion of their welfare, conveni ence and

prosperity. Property, whether real of personal, tangible or

intangi ble, of the authority and the i ncone and operations of the

authority are exenpt fromtaxation or assessnent by the state or

any of its political subdivisions.

(c) It is lawful for executors, adm nistrators,

guardi ans, conm ttees and other fiduciaries to invest any nonies

in their hands in bonds. Nothing contained in this section nay be

construed as relieving any person fromthe duty of exercising

reasonabl e care in selecting investnents.

(10) Al of the state's tobacco settl enent paynents not

needed to pay (a) expenses of the authority during the next twelve

(12) nonths, or (b) debt service on bonds during the next twelve

(12) nonths, or fully to fund reserve accounts established by the

board wth respect to bonds, not less frequently than annually and

at atinme determned by the board in its resol uti ons authori zing

t he i ssuance of bonds, shall be transferred to the Health Care

Expendabl e Fund. The determ nation by the board of the anbunt to
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be transferred is final and is not revi ewable by any court or

ot her body.

(11) At any tinme when bonds are outstanding and for one (1)

year and one (1) day thereafter, the state nust not agree to the

anendnent of the master settlenent agreenent w thout the approval

of the authority; and this restriction or anendnent of the naster

settlenent agreenent is a part of the covenant with the

bondhol ders.

(12) The state pledges and agrees with the authority, and

the hol ders of the bonds in which the authority has included that

pl edge and agreenent, that the state shall not limt or alter the

rights of the authority to fulfill the terns of its agreenents

wi th those bondhol ders, and shall not in any way inpair the rights

and renedi es of the bondholders or the security for the bonds

until the bonds, together with the interest on themand all costs

and expenses in conjunction with any action or proceeding by or on

behal f of the bondholders, are fully paid and di scharged.

(13) This act and all powers granted by this article nust be

liberally construed to effectuate its intent and their purposes,

without inplied limtations on them This article constitutes

full and conplete authority for all things contenplated to be done

in this article. Al rights and powers granted in this article

shall be cunul ative with those derived from other sources and

shall not, except as expressly stated in this article, be

construed in limtation thereof. |Insofar as the provisions of

this article are inconsistent with the provisions of any other

act, general or special, the provisions of this article are

controlling. |If any clause, sentence, paragraph, section or part

of this article is adjudged by any court of conpetent jurisdiction

to be invalid, this judgnent shall not affect, inpair or

invalidate the remainder of this article but is confined inits

operation to the clause, sentence, paragraph, section or part of
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the article directly involved in the controversy in which the

judgnent has been rendered.

SECTI ON 6.

This act shall take effect and be in force from

and after July 1, 2005.
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