M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2005

By:

© (00} ~ » a1 hrWNPE

N N DN N DD N MDD NDMDDNN P P P PPk PP
o N o o~ WON P O © 0o N oo~ wN -+, O

Representati ve Brown To: Judiciary A

COW TTEE SUBSTI TUTE
FOR
HOUSE BI LL NO. 1290

AN ACT TO AMEND SECTI ONS 85-7-187, 85-7-189, 85-7-191 AND
85-7-193, M SSISSI PPI CODE OF 1972, TO CLARIFY THE RI GHTS OF
CLAI MANTS ON PERFORMANCE AND PAYMENT BONDS AND THE TI ME AND MANNER
FOR BRING NG SU T ON SUCH BONDS; AND FOR RELATED PURPOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 85-7-187, M ssissippi Code of 1972, is
anended as foll ows:

85-7-187. If only a performance bond has been provided in

accordance with the chapter and if no suit shall be brought by the

obligee within six (6) nonths fromthe date of final paynent to

t he bond principal, then any person supplying * * * |abor or

materials shall have a right of action on said bond for his use
and benefit against said contractors and the sureties thereon and
to prosecute sane to final judgnment and execution, subject to the

rights and denmands of the bond obli gee.

SECTION 2. Section 85-7-189, M ssissippi Code of 1972, is
anended as foll ows:

85-7-189. (1) Suit on a performance claimby an obligee on

a bond given in accordance with this chapter shall be comenced as

foll ows:

(a) If the obligee is the owner of the project being

constructed, such obligee shall bring suit within one (1) year

after the project has been conpleted and the owner can occupy or

utilize the project for its intended use; or

(b) If the obligee is other than an owner of the

proj ect being constructed, such obligee shall bring suit within

one (1) year after such obligee requests final paynment with

respect to the project.
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(2) Wen suit is instituted on a claimfor paynent on a

paynment bond given in accordance with this chapter, it shall be

commenced within one (1) year after the day on which the | ast of

the | abor was perforned or material was supplied by the person

bringing the action and not |ater.

(3) Any suit on a bond given in accordance with this chapter

shall be brought in the county in which the contract was forned or

sone part thereof was perforned or in the county in which service

of process nmay be obtained upon either the principal or the surety

on such bond.

SECTION 3. Section 85-7-191, M ssissippi Code of 1972, is
anended as foll ows:

85-7-191. If only a performance is given in accordance with

this chapter and if suit is * * * jnstituted on said perfornmance

bond only one (1) action shall be brought for perfornmance and

paynment clains and any person * * * entitled to sue nay upon

application intervene and be nade a party to said suit and such
intervention nust occur within the tine limted for such person to

bring an original action; provided, however, if a separate paynent

bond is given then only one (1) separate action for paynent cl ains

shall 1ikew se be brought on the paynent bond and intervention

shall be allowed in accordance with this statute.

SECTI ON 4. Section 85-7-193, M ssissippi Code of 1972, is
anended as foll ows:

85-7-193. If only a performance bond is given in accordance

with this chapter and the recovery on the perfornmance bond shoul d

be i nadequate to pay the full anpbunt found due including anpbunts

due the owner, judgnent shall be given after the performance bond

obligee is fully satisfied for all clainms, demands, rights and
damages to each person, including reasonable attorney's fees in an
anount to be set by the judge, pro rata of the anount of the

recovery. The surety on said performance bond may pay into court

for distribution the full anmpunt of its liability, |ess any anount
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whi ch may have been paid to the performance bond obligee by reason

of the execution of said bond, and upon so doing the surety wll

be relieved fromfurther liability.

* * %

SECTI ON 5.

This act shall take effect and be in force from

and after July 1, 2005.
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