M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2005

By: Representative Ellis (By Request) To: Public Wilities; \Wys
and Means

HOUSE BI LL NO. 1239

1 AN ACT TO AMEND SECTION 77-3-3, M SSI SSI PPI CODE OF 1972, TO
2 EXEMPT BROADBAND SERVI CES FROM REGULATI ON OF THE PUBLI C SERVI CE

3 COW SSI ON, AND TO PROVIDE A DEFI NI TION FOR THE TERM " BROADBAND

4 SERVI CES"; AND FOR RELATED PURPOSES.

5 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
6 SECTION 1. Section 77-3-3, M ssissippi Code of 1972, is

7 anended as follows:

8 77-3-3. As used in this chapter:

9 (a) The term"corporation” includes a private or public
10 corporation, a nmunicipality, an association, a joint-stock

11 association or a business trust.

12 (b) The term "person” includes a natural person, a

13 partnership of two (2) or nore persons having a joint or common
14 interest, a cooperative, nonprofit, limted dividend or nutual

15 association, a corporation, or any other legal entity.

16 (c) The term"municipality” includes any incorporated
17 city, town or village.

18 (d) The term"public utility” includes persons and

19 corporations, or their |essees, trustees and receivers now or

20 hereafter owning or operating in this state equi pnment or

21 facilities for:

22 (i) The generation, manufacture, transm ssion or
23 distribution of electricity to or for the public for conpensation;
24 (ii) The transm ssion, sale, sale for resale, or
25 distribution of natural, artificial, or m xed natural and

26 artificial gas to the public for conpensation by means of

27 transportation, transm ssion, or distribution facilities and

28 equipnment located within this state; however, the termshall not
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i nclude the production and gathering of natural gas, the sale of
natural gas in or within the vicinity of the field where produced,
or the distribution or sale of |iquefied petroleumgas or the sale
to the ultinmate consuner of natural gas for use as a notor vehicle
fuel;

(ti1) The transm ssion, conveyance or reception of
any nessage over wire, or by radio, or otherw se, of witing,
signs, signals, pictures and sounds of all kinds by or for the
public, where such service is offered to the public for
conpensation, and the furnishing, or the furnishing and
mai nt enance, of equipnent or facilities to the public, for
conpensation, for use as a private comunications system or part
t hereof; however, no person or corporation not otherwi se a public
utility within the nmeaning of this chapter shall be deenmed such
sol el y because of engaging in this state in the furnishing, for
private use as |ast aforenentioned, and noreover, nothing in this
chapter shall be construed to apply to television stations, radio

stations, community television antenna services or broadband

servi ces; and

(tv) The transm ssion, distribution, sale or
resale of water to the public for conpensation, or the collection,
transm ssion, treatnment or disposal of sewage, or otherw se
operating a sewage di sposal service, to or for the public for
conpensati on.

The term "public utility" shall not include any person not
otherwi se a public utility, who furnishes the services or
commodity described in this paragraph only to hinself, his
enpl oyees or tenants as an incident of such enpl oyee service or
tenancy, if such services are not sold or resold to such tenants
or enployees on a netered or consunption basis other than the

subnet eri ng aut hori zed under Section 77-3-97.
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A public utility's business other than of the character
defined in subparagraphs (i) through (iv) of this paragraph is not
subject to the provisions of this chapter.

(e) The term"rate" means and incl udes every
conpensation, charge, fare, toll, rental and classification, or
the formula or nethod by which such may be determ ned, or any of
them denmanded, observed, charged or collected by any public
utility for any service, product or commodity described in this
section, offered by it to the public, and any rules, regulations,
practices or contracts relating to any such conpensation, charge,
fare, toll, rental or classification; however, the term"rate"
shall not include charges for electrical current furnished,
delivered or sold by one public utility to another for resale.

(f) The word "comm ssion"” shall refer to the Public
Servi ce Comm ssion of the State of M ssissippi, as now exi sting,
unl ess ot herw se indi cated.

(g) The term"affiliated interest” or "affiliate"

i ncl udes:

(i) Any person or corporation owning or holding,
directly or indirectly, twenty-five percent (25% or nore of the
voting securities of a public utility;

(ii1) Any person or corporation in any chain of
successive ownership of twenty-five percent (25% or nore of the
voting securities of a public utility;

(ti1) Any corporation of which fifteen percent
(15% or nore of the voting securities is owned or controll ed,
directly or indirectly, by a public utility;

(tv) Any corporation twenty-five percent (25% or
nore of the voting securities of which is owned or controll ed,
directly or indirectly, by any person or corporation that owns or
controls, directly or indirectly, twenty-five percent (25% or

nore of the voting securities of any public utility or by any

H B. No. 1239 *HRO7/R1480.1*
05/ HRO7/ R1480. 1
PAGE 3 (OM HS)



92
93
94
95
96
97
98
99

100

101

102

103

104

105

106

107

108

109

110

111

112

113

114

115

116

117

118

119

120

121

122

123

124

person or corporation in any chain of successive ownership of
twenty-five percent (25% of such securities;

(v) Any person who is an officer or director of a
public utility or of any corporation in any chain of successive
ownership of fifteen percent (15% or nore of voting securities of
a public utility; or

(vi) Any person or corporation that the
conmmi ssion, after notice and hearing, determ nes actually
exerci ses any substantial influence or control over the policies
and actions of a public utility, or over which a public utility
exercises such control, or that is under a common control with a
public utility, such control being the possession, directly or
indirectly, of the power to direct or cause the discretion of the
managenent and policies of another, whether such power is
establ i shed t hrough ownership of voting securities or by any other
direct or indirect neans.

However, the term"affiliated interest” or "affiliate" shal
not include a joint agency organi zed pursuant to Section 77-5-701
et seq. nor a nmenber nunicipality thereof.

(h) The term"facilities" includes all the plant and
equi pnent of a public utility, used or useful in furnishing public
utility service, including all real and personal property w thout
limtation, and any and all means and instrunentalities in any
manner owned, operated, |eased, |icensed, used, controlled,
furni shed or supplied for, by or in connection with its public
utility business.

(i) The term"cost of service" includes operating
expenses, taxes, depreciation, net revenue and operating revenue
requirenent at a clained rate of return frompublic utility
oper ati ons.

(j) The term"lead-lag study" includes an analysis to
determ ne the amount of capital which investors in a public

utility, the rates of which are subject to regul ation under the
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provi sions of this chapter, nust provide to neet the day-to-day
operating costs of the public utility prior to the tinme such costs
are recovered fromcustoners, and the neasurenent of (i) the |ag
in collecting fromthe custoner the cost of providing service, and
(1i) the lag in paying the cost of providing service by the public
utility.

(k) The term "broadband services" nmeans any service

that consists of or includes a high-speed access capability to

transmt at a rate that is not |l ess than two hundred (200)

kil obits per second either in the upstream or downstream direction

and either:

(i) Is used to provide access to the Internet, or

(ii1) Provides conputer processing, information

storage, information content or protocol conversion, including any

service applications or information service provided over such

hi gh- speed access servi ce.

Not hi ng contained in this paragraph shall apply to retai

services that are tariffed by the conm ssion.

SECTION 2. This act shall take effect and be in force from

and after its passage.
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