M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2005

By: Representative Wells-Snith To: Public Health and Hunman
Services; Appropriations

HOUSE BI LL NO. 973

AN ACT TO AMEND SECTI ONS 43-20-5, 43-20-8, 43-20-11,
43-20-12, 43-20-14, 43-20-53, 43-20-57 AND 43-20-59, M SS| SSI PP
CODE OF 1972, TO TRANSFER THE POWNERS AND DUTI ES OF THE STATE
DEPARTMENT OF HEALTH RELATI NG TO THE LI CENSURE OF CHI LD CARE
FACI LI TIES TO THE DEPARTMENT OF HUVAN SERVI CES; TO PROVI DE THAT
THE DEPARTMENT OF HUVAN SERVI CES SHALL PERFORM ALL OF THE DUTI ES
RELATI NG TO THE ESTABLI SHVENT AND ENFORCEMENT OF REGULATI ONS
GOVERNI NG THE OPERATI ON OF LI CENSED CHI LD CARE FACI LI TI ES THAT
VERE FORVERLY PERFORMED BY THE STATE DEPARTMENT OF HEALTH, TO
10 REPEAL SECTI ONS 43-20-7 AND 43-20-55, M SSI SSI PPl CODE OF 1972,
11 VH CH CREATE AN ADVI SORY COUNCI L TO ASSI ST THE LI CENSI NG AGENCY | N
12 THE DEVELOPMENT OF CHI LD CARE FACI LI TY STANDARDS AND REGULATI ONS;
13 AND FOR RELATED PURPCSES.

14 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI :

OCO~NOUITRAWNE

15 SECTION 1. Section 43-20-5, M ssissippi Code of 1972, is
16 anended as foll ows:

17 43-20-5. (1) Fromand after July 1, 2005, the powers and

18 duties of the State Departnment of Health relating to the licensure

19 of child care facilities under this chapter shall be transferred

20 to the Departnent of Human Services. All records, property,

21 funds, other assets and personnel of the Child Care Licensure Unit

22 and the Child Care Licensure Programshall be transferred to the

23 Departnent of Human Services. The Executive Director of the

24 Departnent of Human Services may assign to the appropriate offices

25 such powers and duties deened appropriate to carry out the | awf ul

26 functions of the departnent under this chapter.

27 (2) Wien used in this chapter, the follow ng words shal

28 have the follow ng neanings:

29 (a) "Child care facility" neans a place that provides
30 shelter and personal care for six (6) or nore children who are not
31 related within the third degree conputed according to the civil

32 law to the operator and who are under thirteen (13) years of age,
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for any part of the twenty-four-hour day, whether that place is
organi zed or operated for profit or not. The term"child care
facility" includes day nurseries, day care centers and any other
facility that falls within the scope of the definitions set forth
in this paragraph, regardl ess of auspices. Exenptions fromthe
provi sions of this chapter include:

(1) Child care facilities that operate for no nore
than two (2) days a week, whose prinmary purpose is to provide
respite for the caregiver or tenporary care during other schedul ed
or related activities and organi zed prograns that operate for
three (3) or fewer weeks per year such as, but not limted to,
vacati on bi ble schools and scout day canps.

(i) Any child residential honme as defined in, and
in conpliance with the provisions of, Section 43-16-3(b) et seq.

(tiit) 1. Any elenentary, including kindergarten,
and/ or secondary school system accredited by the M ssissipp
State Departnent of Education, the Southern Association of
Col | eges and Schools, the M ssissippi Private School Education
Associ ation, the American Association of Christian Schools, the
Associ ation of Christian Schools International, and any Head Start
program operating in conjunction with an el enmentary school system
whether it is public, private or parochial, whose primary purpose
is a structured school or school readiness program

2. Accreditation, for the purpose of
exenption fromthe provisions of this chapter, neans: a. receipt
by any school or school systemof full accreditation from an
accrediting entity listed initem1 of this subparagraph (iii), or
b. proof of application by the school or school systemfor
accreditation status fromthe accrediting entity. Proof of
application for accreditation status shall include, but not be
limted to, a copy of the applicant's conpl eted application for
accreditation filed wth the Iicensing agency and a letter or

ot her authenticating docunentation froma signatory authority with
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the accrediting entity that the application for accreditation has
been received and that the applicant is currently under
consideration or review for full accreditation status by the
accrediting entity. An exenption for a nonaccredited applicant
under this item2 shall be for a maxi mum of one (1) year fromthe
recei pt date by the licensing agency of the conpleted
docunent ati on for proof of application for accreditation status.
Failure to receive full accreditation by the end of the one-year
exenption period for a nonaccredited applicant shall result in the
nonaccredi ted applicant no | onger remaining exenpt fromthe

provi sions of this chapter at the end of the one-year period.
However, if full accreditation is not received by the end of the

one-year exenption period, the Departnent of Human Services, in

its discretion, may extend the exenption period for any
nonaccredi ted applicant for periods of six (6) nonths, with the
total extension not to exceed one (1) year. During any such

extensi on periods, the departnent shall have the authority to

enforce child care facility licensure provisions relating to the
health and safety of the children in the school or school system
If a nonaccredited applicant fails to receive full accreditation
by the end of all extended exenption periods, the applicant shal
no |l onger remain exenpt fromthe provisions of this chapter at the
end of the extended exenption periods. This item2 shall stand
repealed on July 1, 2006.

(itv) Any nenbership organization affiliated with a
nati onal organization that charges only a nom nal annual
menbership fee, does not receive nonthly, weekly or daily paynents
for services, and is certified by its national association as
being in conpliance with the association's m ni num standards and
procedures including, but not limted to, the Boys and Grls Cub
of America, and the YMCA

(v) Any famly child care hone as defined in

Section 43-20-53(a) et seq.

H B. No. 973 *HR12/R1568*
05/ HR12/ R1568
PAGE 3 (RF\DO



99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
121
122
123
124
125
126
127
128
129
130

All other preschool child care prograns and/ or extended day
school prograns nmust neet requirenents set forth in this chapter.

(b) "Health" nmeans that condition of being sound in
m nd and body and enconpasses an individual's physical, nental and
enotional welfare.

(c) "Safety" nmeans that condition of being protected
fromhurt, injury or |oss.

(d) "Person" neans any person, firm partnership,
corporation or association.

(e) "QOperator" neans any person, acting individually or
jointly with anot her person or persons, who establishes, owns,
operates, conducts or maintains a child care facility. The child
care facility license shall be issued in the nane of the operator,
or, if there is nore than one (1) operator, in the name of one (1)
of the operators. |If there is nore than one (1) operator, al
statutory and regul atory provisions concerning the background
checks of operators shall be equally applied to all operators of a
facility including, but not limted to, a spouse who jointly owns,
operates or maintains the child care facility regardl ess of which
particul ar person is nanmed on the |icense.

(f) "Personal care" neans assistance rendered by
personnel of the child care facility in perform ng one or nore of
the activities of daily living which includes, but is not limted
to, the feeding, personal groom ng, supervising and dressing of
children placed in the child care facility.

(g) "Licensing agency" neans the Departnent of Human

Ser vi ces.

(h) "Caregiver" nmeans any person who provides direct
care, supervision or guidance to children in a child care
facility, regardless of title or occupation.

SECTION 2. Section 43-20-8, M ssissippi Code of 1972, is

anended as foll ows:
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43-20-8. (1) The licensing agency shall have powers and
duties as set forth below, in addition to other duties prescribed
under this chapter:

(a) Promulgate rules and regul ati ons concerning the
| i censing and regulation of child care facilities as defined in
Section 43-20-5;

(b) Have the authority to issue, deny, suspend, revoke,
restrict or otherwi se take disciplinary action against |icensees
as provided for in this chapter;

(c) Set and collect fees and penalties as provided for
in this chapter; and

(d) Have such other powers as nmay be required to carry
out the provisions of this chapter.

(2) Child care facilities shall assure that parents have
wel conme access to the child care facility at all tines.

(3) Each child care facility shall develop and maintain a
current |ist of contact persons for each child provided care by
that facility. An agreenent may be nmade between the child care
facility and the child's parent, guardian or contact person at the
time of registration to informthe parent, guardi an or contact
person if the child does not arrive at the facility wthin a
reasonabl e ti ne.

(4) Child care facilities shall require that, for any
current or prospective caregiver, current crimnal records,
background checks and current child abuse registry checks are
obtained. |In order to determne the applicant's suitability for
enpl oynent, the applicant shall be fingerprinted. |If no
disqualifying record is identified at the state |level, the
fingerprints shall be forwarded by the Departnment of Public Safety
to the FBI for a national crimnal history record check

(5) The licensing agency shall require to be perforned a
crimnal records background check and a child abuse registry check

for all operators of a child care facility and any person |iving
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in a residence used for child care. The Departnent of Human

Servi ces shall have the authority to disclose * * * any potenti al
applicant whose nanme is listed on the Child Abuse Central Registry
or has a pending admnistrative review. That information shal
remain confidential by all parties. In order to determ ne the
applicant's suitability for enpl oynent, the applicant shall be
fingerprinted. |If no disqualifying record is identified at the
state level, the fingerprints shall be forwarded by the Departnent
of Public Safety to the FBI for a national crimnal history record
check.

(6) The licensing agency shall have the authority to exclude
a particular crime or crines or a substantiated finding of child
abuse and/or neglect as disqualifying individuals or entities for
prospective or current enploynment or |icensure.

(7) The licensing agency and its agents, officers,
enpl oyees, attorneys and representatives shall not be held civilly
| iable for any findings, recomendations or actions taken under
this section.

(8 Al fees incurred in conpliance with this section shal
be borne by the child care facility. The lIicensing agency is
authorized to charge a fee that includes the anmount required by
t he Federal Bureau of Investigation for the national crimnal
hi story record check in conpliance with the Child Protection Act
of 1993, as anended, and any necessary costs incurred by the
| i censi ng agency for the handling and adm ni stration of the
crimnal history background checks.

SECTION 3. Section 43-20-11, M ssissippi Code of 1972, is
amended as foll ows:

43-20-11. An application for a |license under this chapter
shall be nmade to the |icensing agency upon fornms provided by it,
and shall contain such information as the |licensing agency may
reasonably require. Each application for a |license shall be

acconpanied by a license fee not to exceed Two Hundred Dol | ars

H B. No. 973 *HR12/R1568*
05/ HR12/ R1568
PAGE 6 (RF\ DO



197
198
199
200
201
202
203
204
205
206
207
208
209
210
211
212
213
214
215
216
217
218
219
220
221
222
223
224
225
226
227
228

($200.00), which shall be paid to the |licensing agency. Licenses
shall be granted to applicants upon the filing of properly

conpl eted application forns, acconpani ed by paynent of the said
license fee, and a certificate of inspection and approval by the
fire departnment of the municipality or other political subdivision
in which the facility is located, and by a certificate of

i nspection and approval by the health departnment of the county in
which the facility is |located, and approval by the |icensing
agency; except that if no fire departnent exists where the
facility is located, the State Fire Marshal shall certify as to
the inspection for safety fromfire hazards. Said fire, county
heal th departnment and |icensing agency inspections and approval s
shal | be based upon regul ati ons pronul gated by the |icensing
agency * * *,

Each license shall be issued only for the prem ses and person
or persons naned in the application and shall not be transferable
or assignable except with the witten approval of the |icensing
agency. Licenses shall be posted in a conspicuous place on the
| i censed prem ses.

No governnental entity or agency shall be required to pay the
fee or fees set forth in this section.

SECTI ON 4. Section 43-20-12, M ssissippi Code of 1972, is
amended as foll ows:

43-20-12. Al fees collected by the Departnent of Human

Servi ces under this chapter and any penalties collected by the
board for violations of this chapter shall be deposited in the

State General Fund.

SECTION 5. Section 43-20-14, M ssissippi Code of 1972, is
amended as foll ows:

43-20-14. (1) The licensing agency nmay deny a |icense or
refuse to renew a license for any of the reasons set forth in

subsection (3) of this section.
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(2) Before the licensing agency nmay deny or refuse to renew,
t he applicant or person naned on the license shall be entitled to
a hearing in order to show cause why the |icense should not be
deni ed or should be renewed.

(3) The licensing agency may suspend, revoke or restrict the
| icense of any child care facility upon one or nore of the
foll ow ng grounds:

(a) Fraud, m srepresentation or conceal nent of materi al
facts;

(b) Conviction of an operator for any crine if the
| i censi ng agency finds that the act or acts for which the operator
was convicted could have a detrinental effect on children cared
for by any child care facility;

(c) Violation of any of the provisions of this act or
of the regul ations governing the licensing and regulation of child
care facilities pronul gated by the |icensing agency;

(d) Any conduct, or failure to act, that is found or
determ ned by the licensing agency to threaten the health or
safety of children at the facility;

(e) Failure by the child care facility to conply with
the provisions of Section 43-20-8(3) regardi ng background checks
of caregivers; and

(f) Information received by the |licensing agency as a
result of the crimnal records background check and the child
abuse registry check on all operators under Section 43-20-8.

(4) Before the licensing agency may suspend, revoke or
restrict the license of any facility, any licensee affected by
that decision of the licensing agency shall be entitled to a
hearing in which the |icensee nay show cause why the |icense
shoul d not be suspended, revoked or restricted.

(5 Any licensee who disagrees with or is aggrieved by a

deci sion of the Departnment of Human Services in regard to the

denial, refusal to renew, suspension, revocation or restriction of
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the license of the licensee, nay appeal to the chancery court of
the county in which the facility is located. The appeal shall be
filed no later than thirty (30) days after the |licensee receives
witten notice of the final admnistrative action by the

Departnent of Human Services as to the suspension, revocation or

restriction of the license of the |icensee.

SECTION 6. Section 43-20-53, M ssissippi Code of 1972, is
amended as foll ows:

43-20-53. As used in Sections 43-20-51 through 43-20-65:

(a) "Famly child care honme" neans any residenti al
facility occupied by the operator where five (5) or fewer children
who are not related within the third degree conputed according to
the civil law to the provider and who are under the age of
thirteen (13) years of age are provided care for any part of the
twenty-four-hour day.

(b) "Registering agency" neans the Departnment of Human
Ser vi ces.

(c) "Provider" neans the person responsible for the
care of children

SECTION 7. Section 43-20-57, M ssissippi Code of 1972, is
amended as foll ows:

43-20-57. (1) No person shall knowingly maintain a famly
child care hone if, in such famly child care hone, there resides,
wor ks or regularly volunteers any person who:

(a) (i) Has a felony conviction for a crine against
per sons;

(i1) Has a felony conviction under the Uniform
Control | ed Substances Act;

(tii1) Has a conviction for a crinme of child abuse
or negl ect;

(iv) Has a conviction for any sex offense as

defined in Section 45-33-23, M ssissippi Code of 1972; or
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(v) Any other offense commtted in another
jurisdiction or any federal offense which, if conmtted in this
state, would be deened to be such a crinme without regard to its
desi gnati on el sewhere;

(b) Has been adjudicated a juvenile offender because of
having commtted an act which if done by an adult would constitute
the comm ssion of a felony and which is a crinme against persons;

(c) Has had a child declared in a court order in this
or any other state to be deprived or a child in need of care based
on an allegation of physical, nental or enotional abuse or negl ect
or sexual abuse;

(d) Has had parental rights term nated pursuant to
Section 93-15-101 et seq., M ssissippi Code of 1972; or

(e) Has an infectious or contagi ous di sease, as defined
by the State Departnent of Health pursuant to Section 41-23-1,

M ssi ssi ppi Code of 1972.

(2) No person shall maintain a famly child care hone if
such person has been found to be a disabled person in need of a
guardi an or conservator, or both.

(3) Any person who resides in the hone and who has been
found to be a disabled person in need of a guardian or
conservator, or both, shall be included in the total nunber of
children allowed in care.

(4) In accordance with the provision of this subsection (4),

t he Departnent of Human Services shall have access to any court

orders or adjudications of any court of record, any records of
such orders or adjudications, crimnal history record information
in the possession of the M ssissippi H ghway Safety Patrol or
court of this state concerning persons working, regularly
volunteering or residing in a famly child care hone. The
departnent shall have access to these records for the purpose of
determ ni ng whether or not the home neets the requirenments of

Sections 43-20-51 through 43-20-65.
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(5 No famly child care hone or its enployees shall be
liable for civil damages to any person refused enpl oynent or
di scharged from enpl oynent by reason of such hone's conpliance
with the provisions of this section if such hone acts in good
faith to conply with this section.

SECTI ON 8. Section 43-20-59, Mssissippi Code of 1972, is
amended as foll ows:

43-20-59. (1) Any person maintaining a famly child care

honme may regi ster such honme with the Departnent of Human Services

on fornms provided by the departnent.

(2) Acertificate of registration shall be issued to the
applicant for registration who (a) attests to the safety of the
home for the care of children, (b) submts a fee of Five Dollars
($5.00) payable to the departnent, and (c) certifies that no
person described in paragraph (a), (b), (c), (d) or (e) of Section
43-20-57(1) resides, works or volunteers in the famly child care
hone.

(3) The departnent shall furnish each applicant for
registration a famly child care hone safety evaluation formto be
conpleted by the applicant and submtted with the registration
application.

(4) The certificate of registration shall be renewed
annually in the same manner provided for in this section.

(5 Acertificate of registration shall be in force for one
(1) year after the date of issuance unless revoked pursuant to
Sections 43-20-51 through 43-20-65. The certificate shall specify
that the registrant may operate a famly child care hone for five
(5) or fewer children. This section shall not be construed to
limt the right of the departnent to enter a registered famly
child care honme for the purpose of assessing conpliance with
Sections 43-20-51 through 43-20-65 after receiving a conpl ai nt
agai nst the registrant of such home or in conducting a periodic

routi ne inspection.
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(6) The departnent shall adopt rules and regulations to
i npl enent the registration provisions.

SECTI ON 9. Sections 43-20-7 and 43-20-55, M ssissippi Code
of 1972, which create an Advisory Council to assist the |icensing
agency in the devel opnent of child care facility standards and
regul ati ons, are hereby repeal ed.

SECTION 10. This act shall take effect and be in force from
and after July 1, 2005.
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