M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2005

By:

OCO~NOUITRAWNE

Represent ati ve Moss To: Labor; Ways and Means

HOUSE BI LL NO. 964

AN ACT TO AMEND SECTI ON 71-5-355, M SSI SSI PPl CODE OF 1972,
TO PROVI DE FOR THE UNEMPLOYMENT EXPERI ENCE AND RATES ATTRI BUTABLE
TO THE TRANSFER OF A TRADE OR BUSI NESS WHERE COMMON OWNERSHI P OR
MANAGEMENT | S RETAI NED, PURSUANT TO FEDERAL LAW TO PROVIDE ClVIL
PENALTI ES FOR CERTAI N VI OLATI ONS RELATI NG TO THE ASSI GNVENT OF AN
UNEMPLOYMENT CONTRI BUTI ON RATE; TO CODI FY SECTI ON 71-5- 389,
M SSI SSI PPl CODE OF 1972, TO PROVI DE FOR A SETOFF AGAI NST TAX
REFUNDS FOR DEBTS OWED TO THE M SSI SSI PPI DEPARTMENT OF EMPLOYMENT
SECURI TY, TO PROVI DE FOR THE SUBM SSI ON OF SUCH DEBTS TO THE STATE
TAX COW SSI O\, TO PROVI DE FOR NOTI CE TO THE DEBTOR, TO PROVI DE
FOR THE TRANSFER OF SUCH FUNDS TO THE DEPARTMENT, TO AUTHORI ZE
HEARI NGS AND PROVI DE FOR APPEALS, TO PROVI DE FOR CONFI DENTI ALI TY;
AND FOR RELATED PURPCSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 71-5-355, M ssissippi Code of 1972, is
amended as foll ows:

71-5-355. (1) As used in this section, the foll ow ng words
and phrases shall have the follow ng neani ngs, unless the context
clearly requires otherw se:

(a) "Tax year" neans any period beginning on January 1
and endi ng on Decenber 31 of a year

(b) "Conputation date" means June 30 of any cal endar
year inmmediately preceding the tax year during which the
particular contribution rates are effective.

(c) "Effective date" means January 1 of the tax year

(d) Except as hereinafter provided, "payroll" neans the
total of all wages paid for enploynent by an enpl oyer as defi ned
in Section 71-5-11, subsection H, plus the total of al
remuner ati on paid by such enpl oyer excluded fromthe definition of
wages by Section 71-5-351. For the conputation of nodified rates,
"payroll" neans the total of all wages paid for enploynent by an

enpl oyer as defined in Section 71-5-11, subsection H.
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(e) For the conputation of nodified rates, "eligible
enpl oyer” neans an enpl oyer whose experience-rating record has
been chargeable with benefits throughout the thirty-six (36)
consecutive cal endar-nonth period ending on the conputation date,
except that any enpl oyer who has not been subject to the
M ssi ssi ppi Enpl oynent Security Law for a period of tine
sufficient to neet the thirty-six (36) consecutive cal endar-nonth
requi renent shall be an eligible enployer if his experience-rating
record has been chargeabl e t hroughout not | ess than the twelve
(12) consecutive cal endar-nonth period ending on the conputation
date. No enployer shall be considered eligible for a contribution
rate less than five and four-tenths percent (5.4% wth respect to
any tax year, who has failed to file any two (2) quarterly reports
within the qualifying period by Septenber 30 follow ng the
conputation date. No enployer or enploying unit shall be eligible
for a contribution rate of less than five and four-tenths percent
(5.49% for the tax year in which the enploying unit is found by
the comm ssion to be in violation of Section 71-5-19(2) or (3) and
for the next two (2) succeeding tax years. No representative of
such enploying unit who was a party to a violation as described in
Section 71-5-19(2) or (3), if such representative was or is an
enploying unit in this state, shall be eligible for a
contributions rate of less than five and four-tenths percent
(5.49% for the tax year in which such violation was detected by
the comm ssion and for the next two (2) succeedi ng tax years.

(f) Wth respect to any tax year, "reserve ratio" neans
the ratio which the total anpunt available for the paynent of
benefits in the Unenpl oynment Conpensati on Fund, excluding any
amount whi ch has been credited to the account of this state under
Section 903 of the Social Security Act, as anended, and which has
been appropriated for the expenses of adm nistration pursuant to
Section 71-5-457 whether or not wi thdrawn from such account, on

Novenber 1 of each cal endar year bears to the aggregate of the
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taxabl e payrolls of all enployers for the twelve (12) cal endar
nont hs endi ng on June 30 next preceding.

(g "Mdified rates" neans the rates of enployer
contributions determ ned under the provisions of this chapter and
the rates of newy subject enployers, as provided in Section
71-5- 353.

(h) For the conputation of nodified rates, "qualifying
period" nmeans a period of not less than the thirty-six (36)
consecutive cal endar nonths ending on the conputation date
t hroughout whi ch an enpl oyer's experience-rating record has been
chargeable wth benefits; except that with respect to any eligible
enpl oyer who has not been subject to this article for a period of
tinme sufficient to neet the thirty-six (36) consecutive
cal endar-nonth requirenent, "qualifying period" nmeans the period
endi ng on the conputation date throughout which his
experience-rating record has been chargeable with benefits, but in
no event |ess than the twelve (12) consecutive cal endar-nonth
peri od ending on the conputation date throughout which his
experience-rating record has been so chargeable.

(1) The "exposure criterion" (EC) is defined as the
cash bal ance of the Unenpl oynent Conpensation Fund which is
avai l abl e for the paynent of benefits as of Novenber 1 of each
cal endar year, divided by the total wages, exclusive of wages paid
by all state agencies, all political subdivisions, reinbursable
nonprofit corporations, and tax exenpt public service enpl oynent,
for the twelve-nonth period ending June 30 i medi ately preceding
such date. The EC shall be conputed to four (4) decinmal places.

(j) The "cost rate criterion" (CRC) is defined as
follows: Beginning with January 1974, the benefits paid for the
twel ve-nont h period endi ng Decenber 1974 are sunmed and di vi ded by
the total wages for the twelve-nonth period ending on June 30,
1975. Simlar ratios are conputed by subtracting the earliest

nonth's benefit paynents and addi ng the benefits of the next nonth
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in the sequence and dividing each sum of twelve (12) nonths
benefits by the total wages for the twel ve-nonth period ending on
the June 30 which is nearest to the final nonth of the period used
to conpute the nunerator. |f Decenber is the final nonth of the
period used to conpute the nunerator, then the twelve-nonth period
ending the follow ng June 30 will be used for the denom nator.

The hi ghest val ue of these ratios beginning with the ratio for
benefits paid in cal endar year 1974 is the cost rate criterion.
The cost rate criterion shall be conputed to four (4) decinal

pl aces. Benefits and total wages used in the conputation of the
cost rate criterion shall exclude all benefits and total wages
applicable to state agencies, political subdivisions, reinbursable
nonprofit corporations, and tax exenpt PSE enpl oynent.

(k) "Size of fund index" (SOFl) is defined as the ratio
of the EC to the CRC

(I') No enployer's contribution rate shall exceed five
and four-tenths percent (5.4%, nor be less than four-tenths of
one percent (.49%.

(2) Modified rates:

(a) For any tax year, when the reserve ratio on the
precedi ng Novenber 1, in the case of any tax year, equals or
exceeds four percent (4%, the nodified rates, as hereinafter
prescribed, shall be in effect.

(b) Mdified rates shall be determ ned for the tax year
for each eligible enployer on the basis of his experience-rating
record in the foll ow ng manner:

(i) The comm ssion shall maintain an
experience-rating record for each enployer. Nothing in this
chapter shall be construed to grant any enployer or individuals
perform ng services for himany prior claimor rights to the
anounts paid by the enployer into the fund.

(1i1) Benefits paid to an eligible individual shal

be charged agai nst the experience-rating record of his base period

H B. No. 964 *HRO3/R1416*
05/ HRO3/ R1416
PAGE 4 (TBT\LH



132
133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164

enpl oyers in the proportion to which the wages paid by each base
period enpl oyer bears to the total wages paid to the individual by
all the base period enployers, provided that benefits shall not be
charged to an enpl oyer's experience-rating record if the

comm ssion finds that the individual:

1. Voluntarily left the enploy of such
enpl oyer wi thout good cause attributable to the enployer;

2. Was discharged by such enpl oyer for
m sconduct connected with his work;

3. Refused an offer of suitable work by such
enpl oyer wi thout good cause, and the comm ssion further finds that
such benefits are based on wages for enploynent for such enpl oyer
prior to such voluntary |eaving, discharge or refusal of suitable
work, as the case may be; * * *

4. Had base period wages which included wages
for previously uncovered services as defined in Section
71-5-511(e) to the extent that the Unenpl oynent Conpensation Fund
is reinbursed for such benefits pursuant to Section 121 of Public
Law 94-566;

5. Extended benefits paid under the
provi sions of Section 71-5-541 which are not reinbursable from
federal funds shall be charged to the experience-rating record of
base period enpl oyers;

6. Is still working for such enployer on a
regul ar part-tinme basis under the sane enpl oynent conditions as
hired. Provided, however, that benefits shall be charged agai nst
an enployer if an eligible individual is paid benefits who is
still working for such enployer on a part-tinme "as-needed" basis;

7. Was hired to replace a United States
servi ceman or servicewonan called into active duty and was laid
of f upon the return to work by that servicenman or servi cewonan,
unl ess such enployer is a state agency or other political

subdi vision or instrunentality of the state;
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8. Was paid benefits during any week while in
training wth the approval of the comm ssion, under the provisions
of Section 71-5-513B, or for any week while in training approved
under Section 236(a)(1l) of the Trade Act of 1974, under the
provi sions of Section 71-5-513C, or

9. Is not required to serve the one-week
wai ting period as described in Section 71-5-505(2). |In that
event, only the benefits paid in lieu of the waiting period week
may be nonchar ged.

(ii1) The conmm ssion shall conmpute a benefit ratio
for each eligible enployer, which shall be the quotient obtained
by dividing the total benefits charged to his experience-rating
record during the period his experience-rating record has been
chargeabl e, but not less than the twelve (12) consecutive
cal endar-nonth period nor nore than the thirty-six (36)
consecutive cal endar-nonth period ending on the conputation date,
by his total taxable payroll for the same period on which al
contributions due have been paid on or before the Septenber 30
i medi ately follow ng the conputation date. Such benefit ratio
shall be conputed to the tenth of a percent (.1%, rounding any
remai nder to the next higher tenth.

If for the cal endar year 1995, or any cal endar year
thereafter, the size of fund index (SOFl), as defined in this
section, shall have conputed for such cal endar year at 1.75 or
above, for purposes of adjustnent of the general experience rate
for such cal endar year, then Table 6 or one of the tables
subsequent to Table 6 shall be applied, according to their
provi si ons:

TABLE 1
| LLUSTRATES A . 10% REDUCTI ON OF THE | NDI VI DUAL EXPERI ENCE RATE
BASED ON A SOFI FACTOR OF 1.51 OR ABOVE BUT LESS THAN 1. 55
A B

If Benefit Ratio is The I ndividual Experience Rate is
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231 3.3 3.20
232 3.4 3.30
233 3.5 3.40
234 3.6 3.50
235 3.7 3.60
236 3.8 3.70
237 3.9 3.80
238 4.0 3.90
239 4.1 4.00
240 4.2 4.10
241 4.3 4. 20
242 4.4 4. 30
243 4.5 4.40
244 4.6 4.50
245 4.7 4. 60
246 4.8 4.70
247 4.9 4. 80
248 5.0 4.90
249 5.1 5.00
250 5.2 5.10
251 5.3 5.20
252 5.4 5.30
253 5.5 and above 5. 40
254 TABLE 2
255 | LLUSTRATES A . 20% REDUCTI ON OF THE | NDI VI DUAL EXPERI ENCE RATE
256 BASED ON A SOFI FACTOR OF 1.55 OR ABOVE BUT LESS THAN 1. 60
257 A B
258 If Benefit Ratio is The I ndividual Experience Rate is
259 0. 0% 0.10%
260 0.1 0.10
261 0.2 0.10
262 0.3 0.10
263 0.4 0.20
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297 3.8 3.60
298 3.9 3.70
299 4.0 3.80
300 4.1 3.90
301 4.2 4.00
302 4.3 4.10
303 4.4 4. 20
304 4.5 4. 30
305 4.6 4. 40
306 4.7 4.50
307 4.8 4. 60
308 4.9 4.70
309 5.0 4. 80
310 5.1 4.90
311 5.2 5.00
312 5.3 5.10
313 5.4 5.20
314 5.5 5.30
315 5.6 and above 5. 40
316 TABLE 3
317 | LLUSTRATES A . 30% REDUCTI ON OF THE | NDI VI DUAL EXPERI ENCE RATE
318 BASED ON A SOFI FACTOR OF 1.60 OR ABOVE BUT LESS THAN 1. 65
319 A B
320 If Benefit Ratio is The I ndividual Experience Rate is
321 0. 0% 0.10%
322 0.1 0.10
323 0.2 0.10
324 0.3 0.10
325 0.4 0.10
326 0.5 0.20
327 0.6 0. 30
328 0.7 0.40
329 0.8 0.50
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363 4.2 3.90
364 4.3 4.00
365 4.4 4.10
366 4.5 4. 20
367 4.6 4. 30
368 4.7 4. 40
369 4.8 4.50
370 4.9 4. 60
371 5.0 4.70
372 5.1 4. 80
373 5.2 4.90
374 5.3 5.00
375 5.4 5.10
376 5.5 5.20
377 5.6 5.30
378 5.7 and above 5.40
379 TABLE 4
380 | LLUSTRATES A . 40% REDUCTI ON OF THE | NDI VI DUAL EXPERI ENCE RATE
381 BASED ON A SOFI FACTOR OF 1.65 OR ABOVE BUT LESS THAN 1. 70
382 A B
383 If Benefit Ratio is The Individual Experience Rate is
384 0. 0% 0. 10%
385 0.1 0.10
386 0.2 0.10
387 0.3 0.10
388 0.4 0.10
389 0.5 0.10
390 0.6 0. 20
391 0.7 0. 30
392 0.8 0.40
393 0.9 0.50
394 1.0 0. 60
395 1.1 0.70
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429 4.5 4.10
430 4.6 4. 20
431 4.7 4. 30
432 4.8 4.40
433 4.9 4.50
434 5.0 4. 60
435 5.1 4.70
436 5.2 4. 80
437 5.3 4.90
438 5.4 5.00
439 5.5 5.10
440 5.6 5.20
441 5.7 5.30
442 5.8 and above 5.40
443 TABLE 5

444 | LLUSTRATES A .50% REDUCTI ON OF THE | NDI VI DUAL EXPERI ENCE RATE

445 BASED ON A SOFI FACTOR OF 1.70 OR ABOVE BUT LESS THAN 1. 75
446 A B
447 If Benefit Ratio is The I ndividual Experience Rate is
448 0. 0% 0.10%
449 0.1 0.10
450 0.2 0.10
451 0.3 0.10
452 0.4 0.10
453 0.5 0.10
454 0.6 0.10
455 0.7 0. 20
456 0.8 0. 30
457 0.9 0.40
458 1.0 0.50
459 1.1 0. 60
460 1.2 0.70
461 1.3 0. 80
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495 4.7 4. 20
496 4.8 4. 30
497 4.9 4.40
498 5.0 4.50
499 5.1 4. 60
500 5.2 4.70
501 5.3 4.80
502 5.4 4.90
503 5.5 5.00
504 5.6 5.10
505 5.7 5.20
506 5.8 5.30
507 5.9 and above 5. 40
508 TABLE 6
509 | LLUSTRATES A . 60% REDUCTI ON OF THE | NDI VI DUAL EXPERI ENCE RATE
510 BASED ON A SOFI FACTOR OF 1.75 OR ABOVE BUT LESS THAN 1. 80
511 A B
512 If Benefit Ratio is The I ndividual Experience Rate is
513 0. 0% 0.10%
514 0.1 0.10
515 0.2 0.10
516 0.3 0.10
517 0.4 0.10
518 0.5 0.10
519 0.6 0.10
520 0.7 0.10
521 0.8 0.20
522 0.9 0. 30
523 1.0 0.40
524 1.1 0. 50
525 1.2 0. 60
526 1.3 0.70
527 1.4 0. 80
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561 4.8 4. 20
562 4.9 4. 30
563 5.0 4. 40
564 5.1 4.50
565 5.2 4. 60
566 5.3 4.70
567 5.4 4. 80
568 5.5 4.90
569 5.6 5.00
570 5.7 5.10
571 5.8 5.20
572 5.9 5.30
573 6.0 and above 5. 40
574 TABLE 7
575 | LLUSTRATES A . 70% REDUCTI ON OF THE | NDI VI DUAL EXPERI ENCE RATE
576 BASED ON A SOFI FACTOR OF 1.80 OR ABOVE BUT LESS THAN 1. 85
577 A B
578 If Benefit Ratio is The I ndividual Experience Rate is
579 0. 0% 0.10%
580 0.1 0.10
581 0.2 0.10
582 0.3 0.10
583 0.4 0.10
584 0.5 0.10
585 0.6 0.10
586 0.7 0.10
587 0.8 0.10
588 0.9 0. 20
589 1.0 0. 30
590 1.1 0.40
591 1.2 0. 50
592 1.3 0. 60
593 1.4 0.70
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627 4.8 4.10
628 4.9 4. 20
629 5.0 4.30
630 5.1 4. 40
631 5.2 4.50
632 5.3 4.60
633 5.4 4.70
634 5.5 4.80
635 5.6 4.90
636 5.7 5.00
637 5.8 5.10
638 5.9 5.20
639 6.0 5.30
640 6.1 and above 5. 40
641 TABLE 8
642 | LLUSTRATES A . 80% REDUCTI ON OF THE | NDI VI DUAL EXPERI ENCE RATE
643 BASED ON A SOFI FACTOR OF 1.85 OR ABOVE BUT LESS THAN 1. 90
644 A B
645 If Benefit Ratio is The Individual Experience Rate is
646 0. 0% 0.10%
647 0.1 0.10
648 0.2 0.10
649 0.3 0.10
650 0.4 0.10
651 0.5 0.10
652 0.6 0.10
653 0.7 0.10
654 0.8 0.10
655 0.9 0.10
656 1.0 0. 20
657 1.1 0. 30
658 1.2 0.40
659 1.3 0.50
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693 4.7 3.90
694 4.8 4.00
695 4.9 4.10
696 5.0 4. 20
697 5.1 4. 30
698 5.2 4. 40
699 5.3 4.50
700 5.4 4. 60
701 5.5 4.70
702 5.6 4. 80
703 5.7 4.90
704 5.8 5.00
705 5.9 5.10
706 6.0 5.20
707 6.1 5.30
708 6.2 and above 5. 40
709 TABLE 9
710 | LLUSTRATES A . 90% REDUCTI ON OF THE | NDI VI DUAL EXPERI ENCE RATE
711 BASED ON A SOFI FACTOR OF 1.90 OR ABOVE BUT LESS THAN 1. 95
712 A B
713 If Benefit Ratio is The I ndividual Experience Rate is
714 0. 0% 0.10%
715 0.1 0.10
716 0.2 0.10
717 0.3 0.10
718 0.4 0.10
719 0.5 0.10
720 0.6 0.10
721 0.7 0.10
722 0.8 0.10
723 0.9 0.10
724 1.0 0.10
725 1.1 0. 20
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759 4.5 3.60
760 4.6 3.70
761 4.7 3. 80
762 4.8 3.90
763 4.9 4.00
764 5.0 4.10
765 5.1 4. 20
766 5.2 4. 30
767 5.3 4.40
768 5.4 4.50
769 5.5 4.60
770 5.6 4.70
771 57 4. 80
772 5.8 4.90
773 5.9 5.00
774 6.0 5.10
775 6.1 5.20
776 6.2 5.30
777 6.3 and above 5.40
778 TABLE 10
779 | LLUSTRATES A 1. 00% REDUCTI ON OF THE | NDI VI DUAL EXPERI ENCE RATE
780 BASED ON A SOFI FACTOR OF 1.95 OR ABOVE
781 A B
782 If Benefit Ratio is The I ndividual Experience Rate is
783 0. 0% 0.10%
784 0.1 0.10
785 0.2 0.10
786 0.3 0.10
787 0.4 0.10
788 0.5 0.10
789 0.6 0.10
790 0.7 0.10
791 0.8 0.10
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(tv) 1. The contribution rate

enpl oyer shall be

and above

the sumof two (2) rates:
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for each eligible

Hi s i ndivi dua

experience rate in the range fromzero percent (0% to five and

four-tenths percent (5.4%, plus a general

experience rate. In no

event shall the resulting rate be in excess of five and

four-tenths percent (5.4%.

shal |l be equal to

(2)(b)(iii) above.
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3. The general experience rate shall be
determned in the follow ng manner: The conm ssion shal
determ ne annually, for the thirty-six (36) consecutive
cal endar-nonth period ending on the conputation date, the anount
of benefits which were not charged to the record of any enpl oyer
and of benefits which were ineffectively charged to the enployer's
experience-rating record. For the purposes of subsection
(2)(b)(iv)3, the term"ineffectively charged benefits" shal
i ncl ude:

The total of the ampbunts of benefits charged to the
experience-rating records of all eligible enployers which caused
their benefit ratios to exceed five and four-tenths percent
(5.49%, the total of the amounts of benefits charged to the
experience-rating records of all ineligible enployers which would
cause their benefit ratios to exceed five and four-tenths percent
(5.4% if they were eligible enployers, and the total of the
anounts of benefits charged or chargeable to the experience-rating
record of any enployer who has discontinued his business or whose
coverage has been term nated within such period; provided, that
solely for the purposes of determ ning the anobunts of
ineffectively charged benefits as herein defined, a "benefit
rati o" shall be conputed for each ineligible enployer, which shal
be the quotient obtained by dividing the total benefits charged to
hi s experience-rating record throughout the period ending on the
conput ati on date, during which his experience-rating record has
been chargeable with benefits, by his total taxable payroll for
the sane period on which all contributions due have been paid on
or before the Septenber 30 i medi ately foll ow ng the conputation
date; and provided further, that such benefit ratio shall be
conputed to the tenth of one percent (.1% and any renai nder shal
be rounded to the next higher tenth. The ratio of the sum of
these anounts to the taxabl e wages paid during the sane period by

all eligible enployers whose benefit ratio did not exceed five and
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four-tenths percent (5.4%, conputed to the next higher tenth of
one percent (.1%, shall be the general experience rate.

4. The general experience rate shall be
adj usted by use of the size of fund index factor. This factor may
be positive or negative, and shall be determ ned as follows: From
the target SOFI of 1.50, subtract the sinple average of the
current and precedi ng years' exposure criterions divided by the
cost rate criterion. The result is then nmultiplied by the product
of the CRC and total wages for the twelve-nonth period endi ng June
30 divided by the taxable wages for the twel ve-nonth period ending
June 30. This is the percentage positive or negative added to the
general experience rate. This percentage is conputed to one (1)
deci mal place, and rounded to the next higher tenth.

5. Notw thstandi ng any ot her provisions of
subsection (2)(b)(iv), if the general experience rate for any tax
year as conputed and adjusted on the basis of the size of fund
index is a negative percentage, it shall be disregarded.

6. The comm ssion shall include in its annual
rate notice to enployers a brief explanation of the elenents of
t he general experience rate, and shall include in its regular
publications an annual analysis of benefits not charged to the
record of any enployer, and of the benefit experience of enployers
by i ndustry group whose benefit ratio exceeds four percent (4%,
and of any other factors which nay affect the size of the general
experience rate.

(v) Wen any enploying unit in any manner succeeds
to or acquires the organi zation, trade, business or substantially
all the assets thereof of an enployer, excepting any assets
retai ned by such enployer incident to the liquidation of his
obl i gati ons, whether or not such acquiring enploying unit was an
enpl oyer within the neaning of Section 71-5-11, subsection H,
prior to such acquisition, and continues such organi zation, trade

or business, the experience-rating and payroll records of the
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predecessor enployer shall be transferred as of the date of
acquisition to the successor enployer for the purpose of rate
determ nation

(vi) Wien any enploying unit succeeds to or
acquires a distinct and severable portion of an organi zati on,
trade or business, the experience-rating and payroll records of
such portion, if separately identifiable, shall be transferred to
t he successor upon:

1. The mutual consent of the predecessor and
the successor;

2. Approval of the conm ssion;

3. Continued operation of the transferred
portion by the successor after transfer; and

4. The execution and the filing with the
comm ssion by the predecessor enployer of a waiver relinquishing
all rights to have the experience-rating and payroll records of
the transferred portion used for the purpose of determ ning
nodi fied rates of contribution for such predecessor.

(vii) If the successor was an enpl oyer subject to
this chapter prior to the date of acquisition, it shall continue
to pay contributions at the rate applicable to it fromthe date
the acquisition occurred until the end of the then current tax
year. |f the successor was not an enployer prior to the date of
acquisition, it shall pay contributions at the rate applicable to
t he predecessor or, if nore than one (1) predecessor and the sane
rate is applicable to both, the rate applicable to the predecessor
or predecessors, fromthe date the acquisition occurred until the
end of the then current tax year. |If the successor was not an
enpl oyer prior to the date the acquisition occurred and
si mul t aneousl y acquires the businesses of two (2) or nore
enpl oyers to whom di fferent rates of contributions are applicable,
it shall pay contributions fromthe date of the acquisition until

the end of the current tax year at a rate conputed on the basis of
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t he conbi ned experience-rating and payroll records of the
predecessors as of the conputation date for such tax year. In al
cases the rate of contributions applicable to such successor for
each succeeding tax year shall be conputed on the basis of the
conbi ned experience-rating and payroll records of the successor
and the predecessor or predecessors.

(viii) The conmm ssion shall notify each enpl oyer
quarterly of the benefits paid and charged to his
experience-rating record; and such notification, in the absence of
an application for redetermnation filed within thirty (30) days
after the date of the mailing of such notice, shall be final,
concl usi ve and bi ndi ng upon the enployer for all purposes. A
redeterm nation, nmade after notice and opportunity for a fair
hearing, by a hearing officer designated by the comm ssion who
shal |l consider and decide these and rel ated applications and
protests; and the finding of fact in connection therewith may be
i ntroduced into any subsequent adm nistrative or judicial
proceedi ngs involving the determ nation of the rate of
contributions of any enployer for any tax year, and shall be
entitled to the same finality as is provided in this subsection
with respect to the findings of fact in proceedings to redeterm ne
the contribution rate of an enpl oyer.

(ix) The comm ssion shall notify each enpl oyer of
his rate of contribution as determned for any tax year as soon as
reasonably possible after Novenber 1 of the preceding year. Such
determ nation shall be final, conclusive and bindi ng upon such
enpl oyer unless, within thirty (30) days after the date of the
mai | ing of such notice to his | ast known address, the enpl oyer
files with the conm ssion an application for review and
redeterm nation of his contribution rate, setting forth his
reasons therefor. |If the conmm ssion grants such review, the
enpl oyer shall be pronptly notified thereof and shall be afforded

an opportunity for a fair hearing by a hearing officer designated

H B. No. 964 *HRO3/R1416*
05/ HRO3/ R1416
PAGE 30 (TBT\LH)



989
990
991
992
993
994
995
996
997
998
999
1000
1001
1002
1003
1004
1005
1006
1007
1008
1009
1010
1011
1012
1013
1014
1015
1016
1017
1018
1019
1020
1021

by the conm ssion who shall consider and decide these and rel ated
applications and protests; but no enployer shall be allowed, in
any proceeding involving his rate of contributions or contribution
liability, to contest the chargeability to his account of any
benefits paid in accordance with a determ nation, redeterm nation
or decision pursuant to Sections 71-5-515 through 71-5-533 except
upon the ground that the services on the basis of which such
benefits were found to be chargeable did not constitute services
performed in enploynent for him and then only in the event that
he was not a party to such determ nation, redeterm nation,
decision or to any other proceedings provided in this chapter in
whi ch the character of such services was determ ned. The enpl oyer
shall be pronptly notified of the denial of this application or of
the redeterm nation, both of which shall becone final unless,
within ten (10) days after the date of mamiling of notice thereof,
there shall be an appeal to the comm ssion itself. Any such
appeal shall be on the record before said designated hearing

of ficer, and the decision of said conm ssion shall becone final
unless, within thirty (30) days after the date of nmailing of
notice thereof to the enployer's | ast known address, there shal

be an appeal to the Grcuit Court of the First Judicial District
of Hi nds County, M ssissippi, in accordance with the provisions of
law with respect to review of civil causes by certiorari.

(x) Notw thstandi ng any other provision of |aw,

the follow ng shall apply regardi ng assi gnnent of rates and

transfers of experience:

(a) (1) If an enployer transfers its trade

or business, or a portion thereof, to another enployer and, at the

time of the transfer, there is substantially conmmon ownershi p,

managenent or control of the two (2) enployers, then the

unenpl oynent experience attributable to the transferred trade or

busi ness shall be transferred to the enpl oyer to whom such

business is so transferred. The rates of both enpl oyers shall be
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recal cul ated and nade effective on January 1 of the year foll ow ng

the year the transfer occurred.

(2) If, following a transfer of

experi ence under paragraph (1), the departnent determ nes that a

substanti al purpose of the transfer of trade or business was to

obtain a reduced liability of contributions, then the experience

rati ng accounts of the enployers involved shall be conbined into a

single account and a single rate assigned to such account.

(b) \Whenever a person who is not an enpl oyer

or an enploying unit under this chapter at the tine it acquires

the trade or business of an enpl oyer, the unenpl oynent experience

of the acquired business shall not be transferred to such person

if the departnent finds that such person acquired the business

solely or primarily for the purpose of obtaining a |l ower rate of

contributions. |Instead, such person shall be assigned the new

enpl oyer rate under Section 71-5-353. In determ ning whether the

busi ness was acquired solely or primarily for the purpose of

obtaining a lower rate of contributions, the departnent shall use

obj ective factors which may include the cost of acquiring the

busi ness, whet her the person continued the business enterprise of

t he acqui red busi ness, how | ong such busi ness enterpri se was

conti nued, or whether a substantial nunber of new enpl oyees were

hired for performance of duties unrelated to the business activity

conducted prior to acquisition.

(c) (1) If a person knowi ngly violates or

attenpts to violate subsection (a) or (b) or any ot her provision

of this chapter related to determ ning the assignnent of a

contribution rate, or if a person know ngly advises anot her person

in away that results in a violation of such provision, the person

shall be subject to the foll ow ng penalties:

(A If the person is an enpl oyer,

t hen such enpl oyer shall be assigned the highest rate assignable

under this chapter for the rate year during which such violation
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or attenpted violation occurred and the three (3) rate years

imedi ately followng this rate year. However, if the person's

business is already at such highest rate for any year, or if the

anount of increase in the person's rate would be | ess than two

percent (2% for such year, then a penalty rate of contributions

of two percent (2% of taxable wages shall be inposed for such

year. The penalty rate will apply to the successor business as

well as the related entity fromwhich the enpl oyees were

transferred in an effort to obtain a lower rate of contributions.

(B) If the person is not an

enpl oyer, such person shall be subject to a civil noney penalty of

not nore than Five Thousand Dol lars ($5,000.00). Each such

transaction for which advice was given and each occurrence or

reoccurrence after notification being given by the departnent

shall be a separate offense and puni shable by a separate penalty.

Any such fine shall be deposited in the penalty and interest

account established under Section 71-5-114.

(2) For purposes of this section, the

term "know ngly" neans having actual know edge of or acting with

del i berate i gnorance or reckless disregard for the prohibition

i nvol ved.

(3) For purposes of this section, the

term"violates or attenpts to violate" includes, but is not

limted to, intent to evade, m srepresentation or wllful

nondi scl osur e.

(4) In addition to the penalty inposed

by paragraph (1), any violation of this section may be puni shabl e

by a fine of not nore than Ten Thousand Dol |l ars ($10, 000. 00) or by

i nprisonment for not nore than five (5) years, or by both such

fine and inprisonnent. This section shall prohibit prosecution

under any other crimnal statute of this state.
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(d) The departnent shall establish procedures

to identify the transfer or acquisition of a business for purposes

of this section.

(e) For purposes of this section, (1)

"person” has the neaning given such termby Section 7701(a) (1) of

the I nternal Revenue Code of 1986, and (2) "enploying unit" has

the nmeaning as set forth in Section 71-5-11.

(f) This section shall be interpreted and

applied in such a manner as to neet the m ninmumrequirenents

contained in any gui dance or regul ations issued by the United

St at es Departnent of Labor.

SECTION 2. The follow ng provision shall be codified as
Section 71-5-389, M ssissippi Code of 1972:

71-5-389. (1) For the purposes of this section, the
followng terns shall have the respective nmeani ngs ascribed by
this section:

(a) "dainmnt agency" neans the M ssissippi Departnent
of Enpl oynent Security.

(b) "Debtor" neans any individual ow ng noney or having
a delinquent account with any clai mant agency, which obligation
has not been adjudi cated satisfied by court order, set aside by
court order, or discharged in bankruptcy.

(c) "Debt" means any sum due and owi ng any cl ai mant
agency, including costs, court costs, fines, penalties and
i nterest which have accrued through contract, subrogation, tort,
operation of law, or any other |egal theory regardl ess of whether
there is an outstandi ng judgnment for that sumwhich is legally
collectible and for which a collection effort has been or is being
made.

(d) "Comm ssion" neans the State Tax Conm ssion of the
State of M ssi ssippi.

(e) "Refund" neans the M ssissippi incone tax refund

whi ch the conm ssion determ nes to be due any individual taxpayer.
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(2) The collection renedy authorized by this sectionis in
addition to and is not substitution for any other renedy avail able
by I aw.

(3) (a) A clainmant agency nay submt debts in excess of
Twenty-five Dollars ($25.00) owed to it to the conm ssion for
col l ection through setoff, under the procedure established by this
section, except in cases where the validity of the debt is
legitimately in dispute, an alternate neans of collection is
pendi ng and believed to be adequate, or such collection would
result in a loss of federal funds or federal assistance.

(b) Upon the request of a clainmant agency, the
comm ssion shall set off any refund, as defined herein, against
the sumcertified by the clai mant agency as provided in this
section.

(4) (a) Wthin the tinme frame specified by the comm ssion,
a claimant agency seeking to collect a debt through setoff shal
supply the information necessary to identify each debtor whose
refund is sought to be set off and certify the anmount of debt or
debts owed by each such debtor.

(b) If a debtor identified by a clainmant agency is
determ ned by the comm ssion to be entitled to a refund of at
| east Twenty-five Dollars ($25.00), the conmi ssion shall transfer
an anount equal to the refund owed, not to exceed the anpunt of
the clained debt certified, to the claimnt agency. The State Tax
Conmi ssion shall send the excess anmpbunt to the debtor within a
reasonable tinme after such excess is determned. At the tinme of
the transfer of funds to a claimant agency pursuant to subsection
(4)(b) above, the comm ssion shall notify the taxpayer or
t axpayers whose refund is sought to be set off that the transfer
has been nmade. Such notice shall clearly set forth the nanme of
t he debtor, the manner in which the debt arose, the anount of the
claimed debt, the transfer of funds to the claimant agency

pursuant to subsection (4)(b) above and the intention to set off
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the refund agai nst the debt, the anobunt of the refund in excess of
the cl ai ned debt, the taxpayer's opportunity to give witten
notice to contest the setoff within thirty (30) days of the date
of mailing of the notice, the nane and mailing address of the
cl ai mant agency to which the application for such a hearing nust
be sent, and the fact that the failure to apply for such a
hearing, in witing, within the thirty-day period will be deened a
wai ver of the opportunity to contest the setoff. 1In the case of a
joint return or a joint refund, the notice shall also state the
nane of the taxpayer naned in the return, if any, against whom no
debt is clained, the fact that a debt is not clained agai nst such
t axpayer, the fact that such taxpayer is entitled to receive a
refund if it is due himregardl ess of the debt asserted agai nst
his spouse, and that in order to obtain a refund due him Such
taxpayer nmust apply in witing for a hearing with the clai mant
agency nanmed in the notice within thirty (30) days of the date of
the mailing of the notice. |If a taxpayer fails to apply in
witing for such a hearing within thirty (30) days of the nmailing
of such notice, he will have waived his opportunity to contest the
setoff.
(c) Upon receipt of funds transferred fromthe
conmm ssi on pursuant to subsection (4)(b) above, the clai mant
agency shall deposit and hold such funds in an escrow account
until a final determnation of the validity of the debt.
(d) The cl aimant agency shall pay the comm ssion a fee,

not to exceed Seventeen Dollars ($17.00) in each case in which a
tax refund is identified as being available for offset. Such fees
shal | be deposited by the comm ssion into a special fund hereby
created in the State Treasury, out of which the Legislature shal
appropriate nonies to defray expenses of the conm ssion in
enpl oyi ng personnel to adm nister the provisions of this section.

(5 (a) Wen the claimnt agency receives a protest or an

application in witing froma taxpayer within thirty (30) days of
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the notice issued by the comm ssion, the clainmnt agency shall set
a date to hear the protest and give notice to the taxpayer by
registered or certified mail of the date so set. The tinme and

pl ace of such hearing shall be designated in such notice and the
date set shall not be less than fifteen (15) days fromthe date of
such notice. |If, at the hearing, the sum asserted as due and
owng is found not to be correct, an adjustnment to the cl ai mmay
be made. The cl aimant agency shall give notice to the debtor of
its final determnation as provided in subsection (c) of this
section.

(b) No issues shall be reconsidered at the hearing
whi ch have been previously litigated.

(c) If any debtor is dissatisfied with the final
determ nation nade at the hearing by the clai mant agency, he may
appeal the final determnation to the circuit court of the county
in which the main office of the claimant agency is | ocated by
filing notice of appeal with the adm nistrative head of the
clai mant agency and with the clerk of the circuit court of the
county in which the appeal shall be taken within thirty (30) days
fromthe date the notice of final determ nation was given by the
cl ai mant agency.

(6) (a) Upon final determ nation of the anpbunt of the debt
due and owi ng by neans of hearing or by the taxpayer's default
through failure to conply with tinely request for review, the
cl ai mant agency shall renove the anount of the debt due and ow ng
fromthe escrow account and credit such anount to the debtor's
obl i gati on.

(b) Upon transfer of the debt due and owing fromthe
escrow account to the credit of the debtor's account, the clai mant
agency shall notify the debtor in witing of the finalization of
the setoff. Such notice shall include a final accounting if the
refund which was setoff, including the anount of the refund to

whi ch the debtor was entitled prior to the setoff, the amount of
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the debt due and owi ng, the anpbunt of the conm ssion's collection
fee, the anbunt of the refund in excess of the debt which was
returned to the debtor by the comm ssion, and the anmount of the
funds transferred to the cl ai mant agency in excess of the debt
determ ned to be due and owing at a hearing, if such a hearing was
held. At such time, the claimnt agency shall refund to the
debtor the anount of the clainmed debt originally certified and
transferred to it by the comm ssion in excess of the anmpunt of
debt finally found to be due and ow ng.

(7) (a) Notw thstanding the provision that prohibits
di scl osure by the conmm ssion of the contents of taxpayer records
or information and notw t hstandi ng any other confidentiality
statute, the State Tax Conm ssion may provide to a cl ai mant agency
all informati on necessary to acconplish and effectuate the intent
of the section.

(b) The information obtained by cl ai mant agency from
the comm ssion in accordance wth the provisions of this section
shall retain its confidentiality and shall only be used by a
cl ai mant agency in the pursuit of its debt collection duties and
practices; and any enpl oyee or prior enployee of any clai mant
agency who unlawfully di scl oses any such information for any ot her
pur pose, except as specifically authorized by |aw, shall be
subject to the sane penalties specified by |aw for unauthori zed
confidential information by an agent or enployee of the State Tax
Comm ssi on.

SECTION 3. This act shall take effect and be in force from

and after July 1, 2005.
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