M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2005

By:

OCO~NOUITRAWNE

Represent ati ve Franks To: Conservation and \Water
Resour ces

HOUSE BI LL NO. 963

AN ACT TO BRI NG FORWARD SECTI ON 49-2-13, M SSI SSI PPl CODE OF
1972, RELATING TO THE PONERS AND DUTI ES OF THE EXECUTI VE DI RECTOR
OF THE DEPARTMENT OF ENVI RONMENTAL QUALI TY; TO BRI NG FORWARD
SECTI ON 49-17-30, M SSI SSI PPl CODE OF 1972, RELATING TO TITLE 5
PERM T FEES; TO BRI NG FORWARD SECTI ON 49-17-32, M SSI SSI PPl CODE
OF 1972, RELATING TO COLLECTION OF TITLE 5 FEES; TO BRI NG FORWARD
SECTI ON 49-17-36, M SSI SSI PPl CODE OF 1972, RELATI NG TO PENALTI ES
FOR VI OLATI ON OF TI TLE 5 REGULATI ONS; TO BRI NG FORWARD SECTI ON
49-17-43, M SSI SSI PPl CODE OF 1972, RELATING TO PENALTI ES FOR
SOLI D WASTE VI OLATI ONS; TO BRI NG FORWARD SECTI ON 49-17- 85,

M SSI SSI PPl CODE OF 1972, RELATING TO THE WATER POLLUTI ON CONTROL
REVOLVI NG FUND ADM NI STERED BY THE COWM SSI ON ON ENVI RONMENTAL
QUALI TY; TO BRI NG FORWARD SECTI ON 49-17-86, M SSI SSI PPl CODE OF
1972, RELATING TO THE WATER POLLUTI ON CONTRCOL EMERGENCY LOAN FUND
ADM NI STERED BY THE COW SSI ON; TO BRI NG FORWARD SECTI ON
49-17-407, M SSI SSI PPI CODE OF 1972, RELATI NG TO ENVI RONMVENTAL
FEES ON MOTOR FUELS; TO BRI NG FORWARD SECTI ON 49-17-421

M SSI SSI PPl CODE OF 1972, RELATI NG TO TANK REGULATORY FEES; TO

BRI NG FORWARD SECTI ON 49-17-427, M SSI SSI PPl CODE OF 1972,
RELATI NG TO Cl VIL PENALTIES FOR VI OLATI ONS OF UNDERGROUND STORACE;
TO BRI NG FORWARD SECTI ON 49-17-507, M SSI SSI PPl CODE OF 1972,
RELATI NG TO THE PONERS AND DUTI ES OF THE COMM SSI ON REGULATI NG
LEAD- BASED PAI NT ACTIVITIES; TO BRI NG FORWARD SECTI ON 49-17-525,
M SSI SSI PPl CODE OF 1972, RELATING TO THE LEAD- BASED PAI NT PROGRAM
OPERATI ONS FUND ADM NI STERED BY THE EXECUTI VE DI RECTOR OF THE
DEPARTMENT OF ENVI RONMENTAL QUALI TY, FOR PURPOSES OF AMENDIVENT;
AND FOR RELATED PURPCSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. Section 49-2-13, M ssissippi Code of 1972, is
brought forward as foll ows:
49-2-13. The executive director shall have the follow ng
powers and duti es:
(a) To admi nister the policies of the comm ssion within
the authority granted by the comm ssion;
(b) To supervise and direct all adm nistrative and
technical activities of the departnent;
(c) To organize the adm nistrative units of the
departnment in accordance with the plan adopted by the conmm ssion

and, with conm ssion approval, alter such organizational plan and
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reassign responsibilities as he may deem necessary to carry out
the policies of the comm ssion;

(d) To coordinate the activities of the various offices
of the departnent;

(e) To enploy, subject to the approval of the
comm ssion, qualified professional personnel in the subject matter
or fields of each office, and such other technical and clerical
staff as may be required for the operation of the departnent;

(f) To recomrend to the conm ssion such studies and
i nvestigations as he may deem appropriate, and to carry out the
approved recommendations in conjunction with the various offices;

(g) To nerge and coordinate functions and duties where
possible to elimnate the possibility of two (2) separate
organi zational entities perform ng the sane or simlar functions,
i ncluding, but not limted to, functions of audit, inspection,
col | ection, personnel, notor vehicles, accounting, data
processi ng, payroll and any other such adm nistrative, procedural
or enforcenent function;

(h) To coordinate all studies in the State of
M ssi ssi ppi concerned with the supply, devel opnent, use and
conservation of natural resources within the jurisdiction of the
depart nent;

(i) To prepare and deliver to the Legislature and the
Governor on or before January 1 of each year, and at such other
tinmes as may be required by the Legislature or Governor, a ful
report of the work of the departnment and the offices thereof,
including a detail ed statenment of expenditures of the departnent
and any reconmmendati ons the comm ssion may have;

(j) To issue, nodify or revoke any and all orders under
authority granted by the conmm ssion which include, but are not
limted to those which (i) prohibit, control or abate discharges
of contam nants and wastes into the air and waters of the state;

(1i1) require the construction of new di sposal systens or
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air-cl eaning devices or any parts thereof, or the nodification,
extension or alteration of existing disposal systens or
air-cl eaning devices or any parts thereof, or the adoption of
ot her renedi al neasures to prevent, control or abate air and water
pollution or to cause the proper managenent of solid wastes; (iii)
i npose penalties pursuant to Section 17-17-29 and Section 49-17-43
whi ch have been agreed upon with alleged violators; and (iv)
require conpliance with the conditions of any permt issued by the
Permt Board created in Section 49-17-28 and all regul ati ons of
t he comm ssion; and

(k) Wth the approval of the comm ssion, to enter into
contracts, grants and cooperative agreenents with any federal or
state agency or subdivision thereof, or any public or private
institution | ocated inside or outside the State of M ssissippi, or
any person, corporation or association in connection with carrying
out the provisions of this chapter, provided the agreenents do not
have a financial cost in excess of the anounts appropriated for
such purposes by the Legislature.

SECTION 2. Section 49-17-30, M ssissippi Code of 1972, is
brought forward as foll ows:

49-17-30. (1) As a condition of any air operating perm:t
required under Title V of the federal Cean Ar Act, the owner or
operator of any stationary source shall pay to the Departnent of
Environnental Quality an annual permt fee. The conm ssion shal
establish the amount of each fee to cover the costs of the Title V
program as provided in Section 49-17-14.

(2) To facilitate the proper admnistration of the Title V
program the comm ssion is authorized to assess and col |l ect fees
fromTitle V programpermttees. The commission is further
aut hori zed to pronul gate such rules and regul ations as are
necessary for the devel opnent and adm nistration of the Title V

program and the assessnent and collection of Title V program fees.
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(a) For purposes of fee assessnent and collection, the
maxi mum em ssion rate of each pollutant used in the cal cul ati on of
fees shall be four thousand (4,000) tons per year per facility.

(b) For purposes of fee assessnent and collection, the
permt hol der shall elect for actual or allowable em ssions to be
used in determ ning the annual quantity of em ssions unless the
conmi ssion determ nes by order that the nethod chosen by the
applicant for calculating actual em ssions fails to reasonably
represent actual em ssions. Such order of the conm ssion shall be
subj ect to appeal in the manner provided in Section 49-17-41.
Actual em ssions shall be cal cul ated using em ssion nonitoring
data or direct em ssions neasurenents for the pollutant(s); nmass
bal ance cal cul ati ons such as the anobunts of the pollutant(s)
entering and | eaving process equi pnent and where nmass bal ance
cal cul ati ons can be supported by direct neasurenent of process
paraneters, such direct nmeasurenent data shall be supplied;
publ i shed em ssion factors such as those relating rel ease
quantities to throughput or equipnent type (e.g., air em ssion
factors); or other approaches such as engi neering cal cul ations
(e.g., estimating volatilization using published mathemati cal
formul as) or best engineering judgnments where such judgnents are
derived from process and/or em ssion data which supports the
estimates of maxi mum actual em ssions.

If the comm ssion determnes that there is not sufficient
information available on a facility's em ssions, the determ nation
of the fee shall be based upon the permtted all owabl e em ssions
until such tine as an adequate determ nation of actual em ssions
i s nmade.

(c) A mninmmannual fee of Two Hundred Fifty Dol lars
($250.00) shall be assessed to and collected fromthe owner or
operator of each facility that is required to hold a Title V
permt. The maxi num annual fee shall be Two Hundred Fifty

Thousand Dol | ars ($250, 000. 00) per facility.
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(3) (a) Prior to the date of full inplenentation of the
Title V programin Mssissippi, the fee assessed shall be Four
Dol lars ($4.00) per ton of em ssions of each air pollutant for
whi ch fees can be assessed under the Title V program not to
exceed Fifty Thousand Dol | ars ($50, 000.00) per facility.

(b) Following the date of full inplenentation of the

Title V programin Mssissippi, the fee schedule for Title V
permt fees for any subsequent cal endar year shall be set by order
of the commi ssion in an anount sufficient to cover the reasonable
costs of devel opnent and adm nistration of the Title V program
The comm ssion's order shall follow

(1) Receipt of the report and recommendati ons of
t he Advisory Council; and

(ti) A public hearing to be held not earlier than
thirty (30) days follow ng receipt by the comm ssion of the report
and recomendati ons of the Advisory Council. The comm ssion may
proceed with entry of the order on fees if the Advisory Counci
fails to submt its report in a tinmely manner. The order of the
comm ssion may be appealed in the manner set forth in Section
49-17-41. The determ nation of the fee shall be by order of the
comm ssion and shall not be considered the pronul gation of a
regul ation by the conm ssion. The record of the public hearing
shall be included in the record upon which the order is based and
shal |l becone a part of the appellate records for all appeals taken
fromthe order of the comm ssion establishing or nodifying Title V
permt fees. Any undisputed anmount due from an appel |l ant nust be
paid according to the appellant's paynent schedul e during the
pendency of the appeal.

(4) Any person required to pay the Title V permt fee set
forth under this chapter who disagrees with the cal cul ation or
applicability of the person's fee nmay petition the conm ssion in
witing for a hearing in accordance with Section 49-17-35. Such

hearing shall be in accordance with Section 49-17-33. Any
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di sputed portion of the fee for which a hearing has been requested
w Il not incur any penalty or interest fromand after the receipt
by the conm ssion of the hearing petition. The decision of the
conmm ssion may be appealed in the manner set forth in Section
49-17-41.

(5) Al fees collected pursuant to this section shall be
deposited into the "Air Operating Permt Program Fee Trust Fund"
established in Section 49-17-14.

SECTION 3. Section 49-17-32, M ssissippi Code of 1972, is
brought forward as foll ows:

49-17-32. (1) The comm ssion nmay del egate to the Depart nent
of Environnental Quality the responsibility for the collection of
the Title V program fees.

(2) The air operating permt fee shall be due Septenber 1 of
each year. Any facility which proposes to use actual em ssions as
the basis for the fee calculation shall submt by July 1 of each
year an inventory of em ssions for the previous cal endar year.

For facilities using actual em ssions as the basis of the fee, the
fee shall be cal cul ated based upon em ssions during the previous
cal endar year. For facilities using allowable em ssions as the
basis for the fee, the fee shall be cal cul ated based upon the

al l owabl e em ssions contained in the permt on the date of the
invoice. A permt holder may el ect a quarterly paynent nethod of
four (4) equal paynents with the paynents due Septenber 1,

Decenber 1, March 1, and June 1. The permt holder shall notify
the Departnent of Environmental Quality that the quarterly paynent
nmethod will be used by Septenber 1.

(3) If any part of the air operating permt fee inposed is
not paid within thirty (30) days after the due date, a penalty of
ten percent (10% of the anpbunt due shall at once accrue and be
added thereto, unless the permttee denonstrates to the comm ssion
that the failure to nake tinely paynent was unavoi dabl e due to

financial hardship or otherw se beyond the permttee's control.

H B. No. 963 *HR40/R1397*
05/ HRA0/ R1397
PAGE 6 (Gn ED)



204
205
206
207
208
209
210
211
212
213
214
215
216
217
218
219
220
221
222
223
224
225
226
227
228
229
230
231
232
233
234
235
236

If the fee is not paid in full, including any penalty within sixty
(60) days of the due date, the Environnental Quality Permt Board
may revoke the permt upon proper notice and hearing as required
by law. Any penalty collected under this section shall be
deposited into the "Air Operating Permt Program Fee Trust Fund."
(4) It is the intent of the Legislature that fees collected
pursuant to Sections 49-17-1 through 49-17-45 shall not suppl ant
or reduce in any way the General Fund appropriation to the
Departnent of Environnental Quality.
SECTION 4. Section 49-17-36, M ssissippi Code of 1972, is
brought forward as foll ows:
49-17-36. (1) It is unlawful for any person to know ngly:
(a) fail to pay any fee assessed by the comm ssion for
adm nistration of the federal air operating permt program (b)
fail to satisfy any air operating permt filing requirenent; (c)
make any fal se statenent, representation of certification in any
notice or report required by an air operating permt; or (d)
render inaccurate any air nonitoring device or nethod required by
an air operating permt; and, upon conviction thereof, such person
shal | be punished by a fine of not |less than Two Thousand Fi ve
Hundred Dol | ars ($2,500.00) nor nore than Twenty-five Thousand
Dol I ars ($25, 000. 00) per day of violation.
(2) In determning the anount of penalty under this section,
the follow ng shall be considered at a m ni num
(a) The willfulness of the violation;
(b) Any damage to air, water, |and or other natural
resources of the state or their uses;
(c) Costs of restoration or abatenent;
(d) Economic benefit as a result of nonconpliance;
(e) The seriousness of the violation, including any
harmto the environnment and any hazard to the health, safety and
wel fare of the public; and

(f) Past performance history.
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(3) Al fines collected by the conm ssion under this section
shal |l be deposited into the Pollution Enmergency Fund established
under Section 49-17-68, M ssissippi Code of 1972.

SECTION 5. Section 49-17-43, M ssissippi Code of 1972, is
brought forward as foll ows:

49-17-43. (1) Any person found by the comm ssion violating
any of the provisions of Sections 49-17-1 through 49-17-43, or any
rule or regulation or witten order of the conm ssion in pursuance
thereof or any condition or limtation of a permt, except a
permt required under the Solid Wastes D sposal Law of 1974
(Sections 17-17-1 through 17-17-47), shall be subject to a civil
penalty of not nore than Twenty-five Thousand Dol |l ars
(%25, 000.00), for each violation, such penalty to be assessed and
| evied by the comm ssion after a hearing as provi ded herei nabove.
Appeals fromthe inposition of the civil penalty may be taken to
the chancery court in the same manner as appeals from orders of
the commssion. |If the appellant desires to stay the execution of
a civil penalty assessed by the comm ssion, he shall give bond
with sufficient resident sureties of one or nore guaranty or
surety conpani es authorized to do business in this state, payable
to the State of M ssissippi, in an amunt equal to double the
anount of any civil penalty assessed by the conm ssion, as to
whi ch the stay of execution is desired, conditioned, if the
judgnment shall be affirnmed, to pay all costs of the assessnent
entered agai nst the appellant. Each day upon which a violation
occurs shall be deened a separate and additional violation.

Any person violating any provision of the Solid Wastes
D sposal Law of 1974 (Sections 17-17-1 through 17-17-47), any rule
or reqgulation nmade pursuant to that |law, or any order issued by
the comm ssion under the authority of that |aw shall be subject to
the penalties provided in Section 17-17-29.

(2) Inlieu of, or in addition to, the penalty provided in

subsection (1) of this section, the comm ssion shall have power to
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institute and maintain in the name of the state any and al
proceedi ngs necessary or appropriate to enforce the provisions of
Sections 49-17-1 through 49-17-43, rules and regulations in force
pursuant thereto, and orders and permts made and i ssued under

t hose sections, in the appropriate circuit, chancery, county or
justice court of the county in which venue may lie. The

conmmi ssi on nmay obtain mandatory or prohibitory injunctive relief,
either tenporary or permanent, and in cases of inmmnent and
substanti al hazard or endangernent as set forth in Section
49-17-27, it shall not be necessary in such cases that the state
pl ead or prove: (a) that irreparable danage would result if the
injunction did not issue; (b) that there is no adequate renedy at
law, or (c) that a witten conplaint or conm ssion order has first
been issued for the alleged violation.

(3) Any person who violates any of the provisions of, or
fails to performany duty inposed by, Sections 49-17-1 through
49-17-43 or any rule or regulation issued hereunder, or who
vi ol ates any order or determ nation of the comm ssion promnul gated
pursuant to such sections, and causes the death of fish or other
wildlife shall be liable, in addition to the penalties provided in
subsections (1) and (2) of this section, to pay to the state an
addi tional anount equal to the sum of noney reasonably necessary
to restock such waters or replenish such wildlife as determ ned by
the comm ssion after consultation with the M ssissippi Conm ssion
on Wldlife, Fisheries and Parks. Such anount nmay be recovered by
the comm ssion on behalf of the state in a civil action brought in
the appropriate county or circuit court of the county in which
venue may lie.

(4) Any person who owns or operates facilities which,

t hrough m sadventure, happenstance or otherw se, cause pollution
necessitating i nmedi ate renedi al or cleanup action shall be liable
for the cost of such renedial or cleanup action and the comm ssion

may recover the cost of same by a civil action brought in the
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circuit court of the county in which venue may lie. This penalty
may be recovered in lieu of or in addition to the penalties
provided in subsections (1), (2) and (3) of this section.

In the event of the necessity for imedi ate renedial or
cl eanup action, the conmm ssion may contract for sanme and advance
funds fromthe Pollution Energency Fund to pay the costs thereof,
such advancenents to be repaid to the Pollution Energency Fund
upon recovery by the comm ssion as provided above.

(5 It is unlawful for any person to: (a) discharge
pollutants in violation of Section 49-17-29 or in violation of any
condition or limtation included in a permt issued under Section
49-17-29 or (b) introduce pollutants into publicly owned treatnent
works in violation of pretreatnent standards or in violation of
toxic effluent standards; and, upon conviction thereof, such
person shall be punished by a fine of not |ess than Two Thousand
Fi ve Hundred Dol l ars ($2,500.00) nor nore than Twenty-five
Thousand Dol | ars ($25, 000. 00) per day of violation.

(6) Al fines, penalties and other sunms recovered or
coll ected by the comm ssion for and in behalf of the state under
this section shall be deposited in the Pollution Energency Fund
establ i shed under this chapter, and the comm ssion is authorized
to receive and accept, fromany funds and all avail abl e sources
what soever, additional funds to be deposited in such fund and
expended for the purpose of renedial, cleanup or abatenent actions
involving pollution of the land, air or waters of the state in
violation of Sections 49-17-1 through 49-17-43, any rule or
regulation or witten order of the conm ssion in pursuance
thereof, or any condition or limtation of a permt.

(7) In determning the anmount of any penalty under this
chapter, the comm ssion shall consider at a m ni mum

(a) The willfulness of the violation;
(b) Any damage to air, water, |and or other natural

resources of the state or their uses;
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(c) Costs of restoration and abatenent;

(d) Economc benefit as a result of nonconpli ance;

(e) The seriousness of the violation, including any
harmto the environnment and any hazard to the health, safety and
wel fare of the public;

(f) Past performance history; and

(g) Wether the nonconpliance was di scovered and
reported as the result of a voluntary self-evaluation. [If a
person discovers as a result of a voluntary self-eval uation
information related to nonconpliance with an environnental |aw and
voluntarily discloses that information to the departnent,
comm ssion or any enpl oyee thereof, the comm ssion shall, to the
greatest extent possible, reduce a penalty, if any, determ ned by
the comm ssion, except for econom c benefit as a result of
nonconpliance, to a de mnims anmount if all of the following are
true:

(i) The disclosure is made pronptly after
know edge of the information disclosed is obtained by the person;

(i1i1) The person maeking the disclosure initiates
the appropriate corrective actions and pursues those corrective
actions with due diligence;

(ti1) The person making the disclosure cooperates
with the comm ssion and the departnment regardi ng investigation of
the issues identified in the disclosure;

(iv) The person is not otherw se required by an
environmental |aw to nake the disclosure to the comm ssion or the
depart nent;

(v) The information was not obtained through any
source i ndependent of the voluntary self-evaluation or by the
departnent through observation, sanpling or nonitoring;

(vi) The nonconpliance did not result in a
substanti al endangernent threatening the public health, safety or

wel fare or the environnent; and
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(vii) The nonconpliance is not a repeat violation
occurring at the sane facility wwthin a period of three (3) years.
"Repeat violation" in this subparagraph neans a second or
subsequent violation, after the first violation has ceased, of the
sane statutory provision, regulation, permt condition, or
condition in an order of the comm ssion.

(8) Any provisions of this section and chapter regarding
liability for the costs of cleanup, renoval, renediation or
abat enent of any pollution, hazardous waste or solid waste shal
be limted as provided in Section 49-17-42 and rul es adopted
t her et o.

SECTION 6. Section 49-17-85, M ssissippi Code of 1972, is
brought forward as foll ows:

49-17-85. (1) There is established in the State Treasury a
fund to be known as the "Water Pollution Control Revolving Fund"
whi ch shall be adm nistered by the conm ssion acting through the
departnent. The revolving fund nmay receive bond proceeds and
funds appropriated or otherw se nade avail able by the Legislature
in any manner and funds from any ot her source, public or private.
The revolving fund shall be maintained in perpetuity for the
pur poses established in this section.

(2) There is established in the State Treasury a fund to be
known as the "Water Pollution Control Hardship Grants Fund," which
shall be adm nistered by the comm ssion acting through the
departnment. The grants fund shall be maintained in perpetuity for
the purposes established in this section. Any interest earned on
nonies in the grants fund shall be credited to that fund.

(3) The comm ssion shall promul gate regul ations for the
adm nistration of the revolving fund program the hardship grants
program and for related prograns authorized under this section.
The reqgul ations shall be in accordance with the federal Water
Quality Act of 1987, as anended and regul ati ons and gui dance

i ssued under that act. The conmi ssion nmay enter into
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capitalization grant agreenents with the United States

Envi ronmental Protection Agency and nay accept capitalization
grant awards nmade under Title VI of the Water Quality Act of 1987,
as anended.

(4) The comm ssion shall establish a | oan program which
shall comrence after Cctober 1, 1988, to assist political
subdi visions in the construction of water pollution control
projects. Loans fromthe revolving fund may be nmade to political
subdi visions as set forth in a | oan agreenent in anounts not
exceedi ng one hundred percent (100% of eligible project costs as
established by the conm ssion. Notw thstandi ng | oan anount
limtations set forth in Section 49-17-61, the comm ssion may
require local participation or funding from other sources, or
otherwise limt the percentage of costs covered by | oans fromthe
revolving fund. The comm ssion may establish a maxi nrum anmount for
any loan in order to provide for broad and equitable participation
in the program

(5) The comm ssion shall establish a hardship grants program
for rural comunities, which shall comence after July 1, 1997, to
assi st severely econom cally di sadvantaged snmall rural political
subdi visions in the construction of water pollution control
projects. The comm ssion may receive and adm ni ster state or
federal funds, or both, appropriated for the operation of this
grants program and nay take all actions necessary to inplenent the
programin accordance with the federal hardship grants program
The hardship grants program shall operate in conjunction with the
revol ving | oan program adm ni stered under this section.

(6) The comm ssion shall act for the state in all matters
and with respect to all determ nations under Title VI of the
federal Water Quality Act of 1987, as anended and the federal
Omi bus Appropriations and Recision Act of 1996.

(7) Except as otherwi se provided in this section, the

revol ving fund may be used only:
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(a) To make | oans on the condition that:

(1) The loans are nmade at or bel ow market interest
rates, at ternms not to exceed twenty (20) years after project
conpletion; the interest rate and termmy vary fromtine to tine
and fromloan to |loan at the discretion of the comm ssion;

(i1) Periodic principal and interest paynments wll
comence when required by the comm ssion but not |ater than one
(1) year after project conpletion and all loans will be fully
anortized when required by the comm ssion but not |ater than
twenty (20) years after project conpletion;

(tii1) The recipient of a loan will establish a
dedi cated source of revenue for repaynent of |oans;

(b) To buy or refinance the debt obligation of
political subdivisions at or bel ow market rates, where the debt
obligations were incurred after March 7, 1985, and where the
projects were constructed in conpliance with applicabl e federal
and state regul ati ons;

(c) To guarantee, or purchase insurance for,
obligations of political subdivisions where the action would
i nprove credit market access or reduce interest rates;

(d) To provide | oan guarantees for simlar revolving
funds established by municipalities or internunicipal agencies;

(e) To earn interest on fund accounts;

(f) To establish nonpoint source pollution control
managenent prograns;

(g) To establish estuary conservation and nanagenent
pr ogr ans;

(h) For the reasonable costs of adm nistering the
revol ving fund and conducting activities under this act, subject
to the limtations established in Section 603(d)(7) of Title VI of
the federal C ean Water Act, as anended, and subject to annual

appropriation by the Legislature; and

H B. No. 963 *HR40/R1397*
05/ HRA0/ R1397
PAGE 14 (GnED)



467 (1) In connection with the issuance, sale and purchase
468 of bonds under Section 31-25-1 et seq., related to the funding of
469 projects, to provide security or a pledge of revenues for the

470 repaynent of the bonds.

471 (8) The hardship grants program shall be used only to

472 provide hardship grants consistent with the federal hardship

473 grants program for rural comunities, regulations and gui dance
474 issued by the United States Environnental Protection Agency,

475 subsections (3) and (5) of this section and regul ations

476 promul gated and gui dance i ssued by the comm ssion under this

477 section.

478 (9) The comm ssion shall establish by regulation a system of
479 priorities and a priority list of projects eligible for funding
480 wth loans fromthe revol ving fund.

481 (10) The commi ssion may provide a |loan fromthe revol ving
482 fund only with respect to a project if that project is on the

483 priority list established by the comm ssion.

484 (11) The revolving fund shall be credited with all paynents
485 of principal and interest derived fromthe fund uses described in
486 subsection (7) of this section. However, notw thstandi ng any

487 other provision of lawto the contrary, all or any portion of

488 paynents of principal and interest derived fromthe fund uses

489 described in subsection (7) of this section may be designated or
490 pl edged for repaynent of a |loan as provided for in Section

491 31-25-28 in connection with a |oan fromthe M ssissipp

492 Devel opnent Bank.

493 (12) The comm ssion may establish and collect fees to defray
494 the reasonable costs of admnistering the revolving fund if it
495 determ nes that the adm nistrative costs wll exceed the

496 limtations established in Section 603(d)(7) of Title VI of the
497 federal Clean Water Act, as anended. The adm nistration fees may

498 Dbe included in | oan anmounts to political subdivisions for the
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499 purpose of facilitating paynent to the comm ssion. The fees nmay
500 not exceed five percent (5% of the | oan anount.

501 SECTION 7. Section 49-17-86, M ssissippi Code of 1972, is
502 brought forward as foll ows:

503 49-17-86. (1) (a) There is created a fund in the State
504 Treasury to be designated as the "Water Pollution Control

505 Energency Loan Fund" hereinafter referred to as "energency fund."
506 (b) The energency fund may receive appropriations, bond
507 proceeds, grants, gifts, donations or funds from any source,

508 public or private. The energency fund shall be credited with al
509 repaynents of principal and interest derived fromloans nmade from
510 the energency fund.

511 (c) The nonies in the enmergency fund may be expended
512 only in amounts appropriated by the Legislature.

513 (d) The energency fund shall be maintained in

514 perpetuity for the purposes established in Sections 49-17-81

515 through 49-17-89. Unexpended anmounts remaining in the energency
516 fund at the end of a fiscal year shall not |lapse into the State
517 CGeneral Fund. Any interest earned on anmounts in the energency
518 fund shall be deposited to the credit of the fund.

519 (2) The comm ssion shall establish a |oan programto assi st
520 political subdivisions in nmaking energency inprovenents such as
521 repairs to or replacenent of machinery, equipnent, materials,

522 structures or devices in existing water pollution abatenent

523 projects or such other energency water pollution abatenent

524 projects as the conm ssion deens necessary. Loans fromthe

525 energency fund nmay be nade to political subdivisions as set forth
526 in a loan agreenent in anounts not exceedi ng one hundred percent
527 (100% of eligible project costs as established by the comm ssion.
528 The comm ssion nmay require | ocal participation or funding from
529 other sources, or otherwise |limt the percentage of costs covered

530 by loans fromthe energency fund. The comm ssion may establish a
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maxi mum anount for any |oan not to exceed Three Hundred Fifty
Thousand Dol | ars ($350, 000. 00).
(3) Except as otherw se provided in this section, the
energency fund may be used only:
(a) To make | oans on the condition that:

(i) Loans are nmade at or bel ow market i nterest
rates, at terns not to exceed ten (10) years after project
conpletion; the interest rate may vary fromtine to tine and from
| oan to | oan at the discretion of the conm ssion.

(i1) Periodic principal and interest paynents wll
comence when required by the comm ssion but not |ater than one
(1) year after project conpletion and all loans will be fully
anortized when required by the comm ssion but not |later than ten
(10) years after project conpletion.

(iti1) The recipient of a |loan shall establish a
dedi cated source of revenue for repaynent of loans. In addition,
the comm ssion may require any |l oan recipient to i npose a per
connection surcharge on each custoner for repaynent of any | oan
funds provided under this section.

(iv) The recipient of the loan is not in arrears
in repaynents to the Water Pollution Control Revol ving Fund, the
Wat er Pol lution Control Enmergency Loan Fund or under the Water
Pol | uti on Abat ement Loan Program

(b) To provide financial assistance to political
subdi vi sions in nmaki ng energency i nprovenents such as repairs to
or replacenent of machinery, equipnent, materials, structures or
devices in existing water pollution abatenent projects or such
ot her energency water pollution abatenent projects as the
conmmi ssi on deens necessary.

(c) To defray the reasonable costs of adm nistering the
energency fund and conducting activities under this section,

subj ect to annual appropriation by the Legislature.
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(4) The comm ssion shall establish a system of eval uating
the eligibility of projects, including a determ nation of the
energency nature of a situation for which funding is sought.

(5) The fund will be credited with all paynents of principal
and interest derived fromthe fund uses described in subsection
(3) of this section. However, notw thstanding any other provision
of lawto the contrary, all or any portion of paynents of
principal and interest derived fromthe fund uses described in
subsection (3) of this section nmay be designated or pl edged for
repaynment of a loan as provided for in Section 31-25-28 in
connection wwth a loan fromthe M ssissippi Devel opnment Bank.

(6) In addition to any anounts all owed under subsection
(3)(c), the comm ssion may establish and collect fees to further
defray the reasonabl e costs of adm nistering the energency fund.
Any adm ni strative fees may be included in | oan amounts to
political subdivisions for the purpose of facilitating paynent to
the comm ssion; fees may not exceed five percent (5% of the |oan
ampunt. The comm ssion may al so use adm nistrative fees collected
pursuant to Section 49-17-85 to defray the reasonabl e costs of
adm ni stering the energency fund.

SECTI ON 8. Section 49-17-407, M ssissippi Code of 1972, is
brought forward as foll ows:

49-17-407. (1) (a) An environnental protection fee of
Four-tenths of One Cent (4/10 of 1¢) per gallon is hereby |evied
upon any bonded distributor, as defined by Sections 49-17-401
t hrough 49-17-433, who sells or delivers notor fuels to a retailer
or user in this state.

(b) Every person, other than a bonded distributor, who
shal | purchase or acquire notor fuels within this state on which
the environnental protection fee has not accrued, shall be liable
for the environnmental protection fee.

(c) The environnental protection fee shall be inposed

only one (1) tinme on notor fuels sold in the state.

H B. No. 963 *HR40/R1397*
05/ HRA0/ R1397
PAGE 18 (GnED)



596
597
598
599
600
601
602
603
604
605
606
607
608
609
610
611
612
613
614
615
616
617
618
619
620
621
622
623
624
625
626
627
628

(d) The environnental protection fee shall be collected
by the State Tax Conm ssion and shall be designated separately
fromthe excise taxes on fuels.

(e) Any person liable for the environnmental protection
fee shall be subject to the sane requirenents and penalties as
di stributors under the provisions of the M ssissippi Special Fuel
Tax Law.

(f) Any person |liable for the environnental protection
fee shall file a report and remit any fees due at the sane tine
provided for filing reports under Section 27-55-523, on forns
prescribed by the State Tax Comm ssi on.

(g) The State Tax Comm ssion is hereby authorized and
enpowered to pronulgate all rules and regul ati ons necessary for
the adm nistration of the environnmental protection fee.

(2) (a) On or before the fifteenth day of each nonth the
environnmental protection fees collected during the previous nonth
shal |l be deposited into the M ssissippi Goundwater Protection
Trust Fund established in Section 49-17-405. \When the unobli gated
bal ance in the fund reaches or exceeds Ten MIlion Dollars
($10, 000, 000.00), the admi nistrator of the fund shall notify in
witing the State Tax Conm ssion no |later than the twenty-fifth
day of the nonth to abate the environnental protection fee. The
abat enent shall beconme effective on the | ast day of the nonth
succeeding the nmonth in which such notice was given. Al
environnental protection fees accrued shall be reported and paid.

(b) When the fund bal ance is reduced below Six MIIlion
Dol I ars ($6, 000, 000.00), the fee shall again be inposed at the
rate of Four-tenths of One Cent (4/10 of 1¢) per gallon until such
time as the fund shall reach or exceed Ten MIlion Dollars
(%10, 000, 000.00). The adm nistrator of the fund shall notify, no
| ater than the twenty-fifth day of the nonth, the State Tax
Comm ssion to reinpose the environnental protection fee. The

inposition of the fee shall becone effective on the first day of
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t he second nonth succeeding the nonth in which the notice to
rei npose the fee was given.

(3) This fund shall be used for the purposes set forth in
Sections 49-17-401 through 49-17-435 and for no other governnental
pur poses, nor shall any portion hereof ever be available to borrow
from by any branch of governnent; it being the intent of the
Legislature that this fund and its increnents shall renain intact
and inviolate. Any interest earned on nonies in this fund shal
remain in this fund.

(4) Monies held in the fund established under Sections
49-17-401 through 49-17-435 shall be used only at an active site
and shall be disbursed in accordance with the conm ssion
requi renents and as foll ows:

(a) Paynents shall be made to any third party who
brings a third-party cl ai magai nst any owner of an underground
storage tank and the conm ssion as trustee of the M ssissipp
G oundwat er Protection Trust Fund and who obtains a final judgnent
in such action which is valid and enforceable in this state
agai nst such parties. Paynent shall be paid to the third party
upon filing by such party an application with the depart nent
attaching the original or a certified copy of the final judgnent.

(b) Paynments shall be made in reasonabl e anbunts to
approved response action contractors and other parties involved in
the site study and cl eanup. Paynent shall be nmade to the party
incurring the costs by filing of a sworn application with the
departnent indicating the fair and reasonabl e value of the costs
of site rehabilitation, subject to the regulations and Iimtations
as set by the departnent.

(5) Paynments fromthe fund are limted as foll ows:

(a) For cleanup purposes, a maxi mum of One MI1lion
Dol I ars ($1, 000, 000.00) nay be disbursed fromthe fund for any one

(1) site, per confirnmed rel ease occurrence.
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(b) For third-party judgnents, a maxi mumof One MIIlion
Dol I ars ($1, 000, 000.00) nay be disbursed fromthe fund for any one
(1) site, per confirmed rel ease occurrence.

(c) Nothing in Sections 49-17-401 through 49-17-435
shal |l establish or create any liability or responsibility on the
part of the departnent or the State of M ssissippi to pay any
cl eanup costs or third-party clains if the fund created herein is
insufficient to do so.

(6) Monies held in the fund established under Sections
49-17-401 t hrough 49-17-435 shall not be used for purchases of
equi pnent needed to assist in cleanup operations.

(7) Nothing in Sections 49-17-401 through 49-17-435 shal
serve to limt any recovery agai nst an owner of an underground
storage tank in excess of One MIlion Dollars ($1, 000, 000. 00).

(8) Substantial conpliance shall in no way be construed to
be an absolute defense to civil liability.

SECTION 9. Section 49-17-421, M ssissippi Code of 1972, is
brought forward as foll ows:

49-17-421. The comm ssion may assess and col lect a tank
regul atory fee in an anount sufficient to adm nister Sections
49-17-401 through 49-17-435 but not to exceed One Hundred Dol l ars
($100. 00) per tank per year fromthe owner of each underground
storage tank in use in Mssissippi on July 1, 1988, or brought
into use after that date, as provided in the M ssissipp
Under ground Storage Tank Act of 1988 (Sections 49-17-401 through
49-17-435). The tank regul atory fee assessed under this section
is a debt due by the owner of each underground storage tank in use
in Mssissippi on July 1, 1988, or brought into use after that
date. The tank regulatory fee shall be due July 1 of each year.
If any part of the tank regulatory fee is not paid wwthin thirty
(30) days after the due date, a penalty of fifty percent (50% of
t he anobunt due shall accrue at once and be added to the fee,

unl ess the owner of the underground storage tank denonstrates to
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the comm ssion that the failure to make tinely paynent was
unavoi dabl e due to financial hardship or otherw se beyond the
control of the owner. Mnies collected under this section shal
be deposited in a special fund which is created in the State
Treasury. Unexpended anounts remaining in the special fund at the
end of the fiscal year shall not |apse into the General Fund and
any interest earned on anounts in the special fund shall be
credited to the special fund by the Treasurer. The fund may
recei ve nonies fromany avail able public or private source,
including, but not limted to, collection of fees, interest,
grants, taxes, public or private donations and judicial actions.
Monies in this special fund shall be expended by annual
appropriation approved by the Legislature to adm nister Sections
49-17-401 through 49-17-435.

SECTI ON 10. Section 49-17-427, M ssissippi Code of 1972, is
brought forward as foll ows:

49-17-427. (1) \enever the conm ssion or an enpl oyee
t hereof has reason to believe that a violation of any provision of
this chapter, or of any order of the comm ssion, or of any
regul ati on promul gated pursuant to this chapter has occurred, the
comm ssion shall initiate proceedings in the sane manner as
provided in Sections 49-17-31 through 49-17-41, M ssissippi Code
of 1972.

(2) Any person found by the conm ssion violating any of the
provi sions of Sections 49-17-401 through 49-17-433, or any rule or
regul ation or witten order of the comm ssion shall be subject to
a civil penalty of not nore than Twenty-five Thousand Dol | ars
($25, 000.00) for each violation per day, such penalty to be
assessed and |l evied by the comm ssion as provided in Sections
49-17-1 through 49-17-43, M ssissippi Code of 1972.

(3) In determning the anobunt of any penalty under this
chapter, the comm ssion shall consider at a m ni mum

(a) The willfulness of the violation;
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(b) Any damage to air, water, |and or other natural
resources of the state or their uses;

(c) Costs of restoration or abatenent;

(d) Economc benefit as a result of nonconpli ance;

(e) The seriousness of the violation, including any
harmto the environnment and any hazard to the health, safety and
wel fare of the public;

(f) Past performance history; and

(g) Wether the nonconpliance was di scovered and
reported as the result of a voluntary self-evaluation. [If a
person discovers as a result of a voluntary self-eval uation
information related to nonconpliance with an environnental |aw and
voluntarily discloses that information to the departnent,
comm ssion or any enpl oyee thereof, the comm ssion shall, to the
greatest extent possible, reduce a penalty, if any, determ ned by
the comm ssion, except for econom c benefit as a result of
nonconpliance, to a de mnims anmount if all of the followng are
true:

(i) The disclosure is made pronptly after
know edge of the information disclosed is obtained by the person;

(i1i1) The person maeking the disclosure initiates
the appropriate corrective actions and pursues those corrective
actions with due diligence;

(ti1) The person making the disclosure cooperates
with the comm ssion and the departnment regardi ng investigation of
the issues identified in the disclosure;

(iv) The person is not otherw se required by an
environmental |aw to nake the disclosure to the comm ssion or the
depart nent;

(v) The information was not obtained through any
source i ndependent of the voluntary self-evaluation or by the

departnent through observation, sanpling or nonitoring;
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(vi) The nonconpliance did not result in a
substanti al endangernent threatening the public health, safety or
wel fare or the environnent; and

(vii) The nonconpliance is not a repeat violation
occurring at the sane facility wwthin a period of three (3) years.
"Repeat violation" in this subparagraph neans a second or
subsequent violation, after the first violation has ceased, of the
sane statutory provision, regulation, permt condition, or
condition in an order of the comm ssion.

(4) Any provisions of this section and chapter regarding
liability for the costs of cleanup, renoval, renediation or
abat enent of any pollution, hazardous waste or solid waste shal
be limted as provided in Section 49-17-42 and rul es adopted
t her et o.

SECTI ON 11. Section 49-17-507, M ssissippi Code of 1972, is
brought forward as foll ows:

49-17-507. In addition to any ot her powers and duties
aut hori zed by |law, the conm ssion shall have the foll ow ng powers
and duties regarding | ead-based paint activities:

(a) To adopt, nodify, repeal and pronul gate, after due
noti ce and hearing, and where not otherw se prohibited by federal
or state law, to make exceptions to and grant exenptions and
variances from and to enforce rules and regul ations inplenenting
or effectuating the powers and duties of the conm ssion under
Sections 49-17-501 through 49-17-531;

(b) To issue, reissue, suspend, revoke or deny the
i ssuance or reissuance of accreditation for |ead-based paint
activity training prograns and to require the nodification of
t hose training prograns;

(c) To issue, reissue, suspend, revoke or deny the
i ssuance or reissuance of certificates for risk assessors, project
desi gners, supervisors, inspectors and workers involved in

| ead- based paint activities;
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(d) To develop and require the use of work practice
standards for | ead-based paint activities and to nonitor
conpliance with those work practice standards;

(e) To enforce and assess penalties for violations of
Sections 49-17-501 through 49-17-531;

(f) To assess and collect fees for the accreditation of
trai ning prograns, issuance and reissuance of certificates, and
| ead- based pai nt abat enment projects;

(g) To devel op an exam nation and gradi ng system for
testing applicants to be adm nistered by accredited training
pr ogr ans;

(h) To establish requirenents and procedures for the
adm nistration of a third-party certification exam nati on;

(i) To enter into reciprocal agreenments for
accreditation of training prograns and certification of risk
assessors, project designers, supervisors, inspectors and workers
with other states that have established accreditation and
certification prograns that neet or exceed the accreditation and
certification requirenents adopted under Sections 49-17-501
t hrough 49-17-531;

(j) To apply for, receive and expend any contributions,
gifts, devises, bequests or funds fromany source relating to
Sections 49-17-501 through 49-17-531;

(k) To enter into, and to authorize the executive
director to execute with the approval of the conm ssion,
contracts, grants and cooperative agreenents, except as |imted
under Section 49-2-9, with any federal or state agency or
subdi vi sion thereof, any public or private institution, or any
ot her person in connection with carrying out Sections 49-17-501
t hrough 49-17-531; and

(I') To discharge other duties, responsibilities and
powers necessary to inplenent Sections 49-17-501 through

49-17-531.
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SECTI ON 12. Section 49-17-525, M ssissippi Code of 1972, is
brought forward as foll ows:

49-17-525. (1) (a) There is created in the State Treasury
a fund to be designated as the Lead-Based Pai nt Program Operations
Fund, referred to in this section as "fund," to be adm nistered by
the executive director and expended by appropriation approved by
the Legislature.

(b) Mnies in the fund shall be utilized to pay
reasonabl e direct and indirect costs associated with the
adm ni stration and enforcenent of the | ead-based paint activity
accreditation and certification program

(c) Expenditures may be nade fromthe fund upon
requi sition by the executive director.

(d) The fund shall be treated as a special trust fund.
I nterest earned on the principal therein shall be credited by the
Treasurer to the fund.

(e) The fund may receive nonies fromany avail abl e
public or private source, including, but not limted to,
collection of fees, interest, grants, taxes, public and private
donations, judicial actions and appropriated funds.

(f) Mnies in the fund at the end of the fiscal year
shall be retained in the fund for use in the next succeedi ng
fiscal year to be expended by appropriation approved by the
Legi sl ature.

(2) (a) The conmm ssion shall set by order a schedul e of
fees for the accreditation of training prograns, issuance and
rei ssuance of certificates and | ead-based pai nt abatenent
projects. The comm ssion shall graduate fee levels to reflect the
type of certificate and the size of the project, as the case may
be.

(b) Al nonies collected under this section shall be

deposited into the fund.
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(c) The comm ssion may del egate to the departnent
responsibility for the collection of fees under this section.

(d) Any person required to pay a fee under this section
who di sagrees wth the calculation or applicability of the fee may
petition the comm ssion for a hearing in accordance with Section
49-17- 35, M ssissippi Code of 1972. Any hearing shall be in
accordance wth the provisions of Section 49-17-33, M ssissipp
Code of 1972.

(e) Fees collected under this section shall not
suppl ant or reduce in any way the general fund appropriation to
t he departnent.

SECTION 13. This act shall take effect and be in force from

and after July 1, 2005.
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