M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2005

By:

OCO~NOUITRAWNE

Represent ati ve Franks To: Conservation and \Water
Resour ces

COW TTEE SUBSTI TUTE
FOR
HOUSE BI LL NO. 963

AN ACT TO REQUI RE THE DEPARTMENT OF ENVI RONVENTAL QUALITY TO
CHARGE FEES WHERE NO PROVI SI ON OF LAW SETS A FEE; TO PROVI DE THAT
THE LEG SLATURE MAY REVOKE ANY FEE BY DULY ADOPTED LAW TO AMEND
SECTI ON 49-17-86, M SSI SSI PPl CODE OF 1972, TO REVI SE HOW THE
WATER PCLLUTI ON CONTROL EMERGENCY LOAN FUND | S ADM NI STERED BY THE
COMM SSI ON; TO AVEND SECTI ON 49-17-407, M SSI SSI PPl CODE OF 1972,
TO REVI SE HOW ENVI RONMENTAL FEES ON MOTOR FUELS ARE ASSESSED;, TO
AMEND SECTI ON 49-17-421, M SSI SSI PPl CODE OF 1972, TO AUTHORI ZE
THE COWM SSI ON TO SET TANK REGULATORY FEES; TO AMEND SECTI ON
49-17-507, M SSISSI PPI CODE OF 1972, TO REVI SE THE PONERS AND
DUTI ES OF THE COW SSI ON REGULATI NG LEAD- BASED PAI NT ACTI VI Tl ES;
TO AMEND SECTI ON 49-17-525, M SSI SSI PPl CODE OF 1972, TO REVI SE
HOW THE LEAD- BASED PAI NT PROGRAM OPERATI ONS FUND | S ADM NI STERED
BY THE EXECUTI VE DI RECTOR OF THE DEPARTMENT OF ENVI RONMENTAL
QUALI TY; AND FOR RELATED PURPOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. (1) Beginning on July 1, 2005, in all instances

where no provision of |aw sets a fee, the Departnent of
Environnental Quality shall charge a fee for any general permt
that it issues to any permttee. For any other permt, any
activity associated with the nonitoring of the activities of a
permttee or any other service provided to a private entity, where
no provision of law sets a fee, the departnent shall charge a fee.
Al'l revenues collected fromfees charged under the authority of
this section shall be used by the Departnent of Environnental
Quality to carry out the duties of the departnent.

(2) Any fee set by the Departnment of Environnental Quality
shal | be published and provided to the M ssissippi Legislature by
the first day of the regular |legislative session imrediately
following the creation or nodification of the fee, and shal
remain effective unless the fee is revoked by | aw duly adopted by
the M ssissippi Legislature during the regular |egislative session

i mredi ately followi ng the creation or nodification of the fee.
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(3) This section shall stand repealed July 1, 2007.

SECTION 2. Section 49-17-86, M ssissippi Code of 1972, is
amended as fol |l ows:

49-17-86. (1) (a) There is created a fund in the State
Treasury to be designated as the "Water Pollution Control
Ener gency Loan Fund"” hereinafter referred to as "enmergency fund."

(b) The energency fund may receive appropriations, bond
proceeds, grants, gifts, donations or funds from any source,
public or private. The energency fund shall be credited with al
repaynments of principal and interest derived fromloans nmade from
t he energency fund.

(c) The nonies in the enmergency fund may be expended
only in anounts appropriated by the Legislature.

(d) The energency fund shall be maintained in
perpetuity for the purposes established in Sections 49-17-81
t hrough 49-17-89. Unexpended anounts remaining in the energency
fund at the end of a fiscal year shall not |apse into the State
General Fund. Any interest earned on anmounts in the energency
fund shall be deposited to the credit of the fund.

(2) The comm ssion shall establish a |oan programto assi st
political subdivisions in making energency inprovenents such as
repairs to or replacenent of machinery, equipnent, materials,
structures or devices in existing water pollution abatenent
projects or such other energency water pollution abatenent
projects as the comm ssion deens necessary. Loans fromthe
energency fund may be nmade to political subdivisions as set forth
in a loan agreenent in anmounts not exceedi ng one hundred percent
(100% of eligible project costs as established by the comm ssion.
The comm ssion may require local participation or funding from
ot her sources, or otherwise limt the percentage of costs covered
by |l oans fromthe energency fund. The comm ssion may establish a
maxi mum anount for any |oan not to exceed Three Hundred Fifty

Thousand Dol | ars ($350, 000. 00).
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(3) Except as otherw se provided in this section, the
energency fund may be used only:
(a) To make | oans on the condition that:

(i) Loans are nmade at or bel ow market i nterest
rates, at terns not to exceed ten (10) years after project
conpletion; the interest rate may vary fromtine to tinme and from
| oan to | oan at the discretion of the conm ssion.

(i1) Periodic principal and interest paynments wll
comence when required by the comm ssion but not |ater than one
(1) year after project conpletion and all loans will be fully
anortized when required by the comm ssion but not |ater than ten
(10) years after project conpletion.

(iti1) The recipient of a |loan shall establish a
dedi cated source of revenue for repaynent of loans. In addition,
the comm ssion may require any |l oan recipient to i npose a per
connection surcharge on each custoner for repaynent of any | oan
funds provided under this section.

(iv) The recipient of the loan is not in arrears
in repaynents to the Water Pollution Control Revol ving Fund, the
Wat er Pol lution Control Enmergency Loan Fund or under the Water
Pol | uti on Abat ement Loan Program

(b) To provide financial assistance to political
subdi vi sions in nmaki ng energency i nprovenents such as repairs to
or replacenent of machinery, equipnent, materials, structures or
devices in existing water pollution abatenent projects or such
ot her energency water pollution abatenent projects as the
conmi ssi on deens necessary.

(c) To defray the reasonable costs of adm nistering the
energency fund and conducting activities under this section,
subj ect to annual appropriation by the Legislature.

(4) The comm ssion shall establish a system of eval uating
the eligibility of projects, including a determ nation of the

energency nature of a situation for which funding is sought.
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(5) The fund will be credited wth all paynents of principal
and interest derived fromthe fund uses described in subsection
(3) of this section. However, notw thstanding any other provision
of lawto the contrary, all or any portion of paynents of
principal and interest derived fromthe fund uses described in
subsection (3) of this section nmay be designated or pledged for
repaynment of a loan as provided for in Section 31-25-28 in
connection wwth a loan fromthe M ssissippi Devel opnment Bank.

(6) In addition to any anounts all owed under subsection
(3)(c), the comm ssion may establish and collect fees to further
defray the * * * costs of adm nistering the energency fund.

Any * * * fees may be included in |oan anmounts to political
subdi vi sions for the purpose of facilitating paynent to the

commi ssion * * *  The conm ssion nay al so use adm nistrative fees
col |l ected pursuant to Section 49-17-85 to defray the reasonable
costs of admnistering the energency fund.

(7) This section shall stand repealed July 1, 2007.

SECTION 3. Section 49-17-407, M ssissippi Code of 1972, is
anended as foll ows:
49-17-407. (1) (a) An environnental protection fee

assessed and coll ected by the conm ssion is hereby |evied upon any

bonded distributor, as defined by Sections 49-17-401 through
49-17-433, who sells or delivers notor fuels to a retailer or user
in this state.

(b) Every person, other than a bonded distributor, who
shal | purchase or acquire notor fuels within this state on which
the environnental protection fee has not accrued, shall be liable
for the environnental protection fee.

(c) The environnental protection fee shall be
i nposed * * *,

(d) The environnental protection fee shall be collected
by the State Tax Conm ssion and shall be designated separately

fromthe excise taxes on fuels.
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(e) Any person |liable for the environnental protection
fee shall be subject to the sane requirenents and penalties as
di stributors under the provisions of the M ssissippi Special Fuel
Tax Law.

(f) Any person |liable for the environnental protection
fee shall file a report and remit any fees due at the sane tine
provided for filing reports under Section 27-55-523, on forns
prescribed by the State Tax Comm ssi on.

(g) The State Tax Comm ssion is hereby authorized and
enpowered to pronulgate all rules and regul ati ons necessary for
the adm ni stration of the environnental protection fee.

(2) (a) On or before the fifteenth day of each nonth the
envi ronnental protection fees collected during the previous nonth
shal |l be deposited into the M ssissippi Goundwater Protection
Trust Fund established in Section 49-17-405. \When the unobli gated
bal ance in the fund reaches or exceeds Ten MIlion Dollars
($10, 000, 000.00), the adm nistrator of the fund shall notify the

Executive Director of the Departnent of Environnmental Quality and

di stribute such excess nonies to the departnent for operation of

the departnent. All environnental protection fees accrued shal

be reported and paid.
(b) When the fund bal ance is reduced below Six MIIlion
Dol [ ars ($6, 000, 000.00), the fee shall again be inposed at a rate

set by the conmm ssion and until such tinme as the fund shall reach

or exceed Ten MIlion Dollars ($10,000,000.00). The adm nistrator
of the fund shall notify, no later than the twenty-fifth day of
the nonth, the State Tax Comm ssion to reinpose the environnental
protection fee. The inposition of the fee shall becone effective
on the first day of the second nonth succeeding the nonth in which
the notice to reinpose the fee was given.

(3) This fund shall be used for the purposes set forth by

the commi ssion and for no other * * * purposes, no portion hereof

shal |l ever be available to borrow fromby any branch of
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governnent; it being the intent of the Legislature that this fund

and its increnents shall remain intact and inviolate. Any

interest earned on nonies in this fund shall remain in this fund.
(4) Mnies held in the fund established under Sections

49-17-401 through 49-17-435 shall be used only at an active site

and shall be disbursed in accordance with the conm ssion

requi renents and as foll ows:

(a) Paynents shall be made to any third party who
brings a third-party cl ai magai nst any owner of an underground
storage tank and the conm ssion as trustee of the M ssissipp
G oundwat er Protection Trust Fund and who obtains a final judgnent
in such action which is valid and enforceable in this state
agai nst such parties. Paynent shall be paid to the third party
upon filing by such party an application with the depart nent
attaching the original or a certified copy of the final judgnent.

(b) Paynments shall be made in reasonabl e anbunts to
approved response action contractors and other parties involved in
the site study and cl eanup. Paynent shall be nmade to the party
incurring the costs by filing of a sworn application with the
departnent indicating the fair and reasonabl e value of the costs
of site rehabilitation, subject to the regulations and Iimtations
as set by the departnent.

(5) Paynments fromthe fund are limted as foll ows:

(a) For cleanup purposes, a maxi mum of One MI1lion
Dol I ars ($1, 000, 000.00) nay be disbursed fromthe fund for any one
(1) site, per confirnmed rel ease occurrence.

(b) For third-party judgnents, a maxi mumof One MIIlion
Dol I ars ($1, 000, 000.00) nay be disbursed fromthe fund for any one
(1) site, per confirnmed rel ease occurrence.

(c) Nothing in Sections 49-17-401 through 49-17-435
shal | establish or create any liability or responsibility on the

part of the departnent or the State of M ssissippi to pay any
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cl eanup costs or third-party clains if the fund created herein is
insufficient to do so.

(6) Monies held in the fund established under Sections
49-17-401 t hrough 49-17-435 shall not be used for purchases of
equi pnent needed to assist in cleanup operations.

(7) Nothing in Sections 49-17-401 through 49-17-435 shal
serve to limt any recovery against an owner of an underground
storage tank in excess of One MIlion Dollars ($1, 000, 000. 00).

(8) Substantial conpliance shall in no way be construed to
be an absolute defense to civil liability.

(9) This section shall stand repealed July 1, 2007.

SECTION 4. Section 49-17-421, M ssissippi Code of 1972, is
amended as foll ows:

49-17-421. The comm ssion may assess and col l ect a tank
regul atory fee in an anount sufficient to adm nister Sections
49-17-401 through 49-17-435 * * * fromthe owner of each
under ground storage tank in use in Mssissippi on July 1, 1988, or
brought into use after that date, as provided in the M ssissipp
Under ground Storage Tank Act of 1988 (Sections 49-17-401 through
49-17-435). The tank regul atory fee assessed under this section
is a debt due by the owner of each underground storage tank in use
in Mssissippi on July 1, 1988, or brought into use after that

date. The tank regulatory fee shall be due on a date established

by the commission. |f any part of the tank regulatory fee is not

paid within thirty (30) days after the due date, a penalty of
fifty percent (50% of the anount due shall accrue at once and be
added to the fee, unless the owner of the underground storage tank
denonstrates to the comm ssion that the failure to make tinely
paynment was unavoi dabl e due to financial hardship or otherw se
beyond the control of the owner. Monies collected under this
section shall be deposited in a special fund which is created in
the State Treasury. Unexpended anmounts remaining in the special

fund at the end of the fiscal year shall not |apse into the
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General Fund and any interest earned on anounts in the speci al
fund shall be credited to the special fund by the Treasurer. The
fund may receive nonies fromany avail able public or private
source, including, but not limted to, collection of fees,
interest, grants, taxes, public or private donations and judici al
actions. Monies in this special fund shall be expended by annual
appropriation approved by the Legislature to adm nister Sections
49-17-401 through 49-17-435.

This section shall stand repealed July 1, 2007.

SECTION 5. Section 49-17-507, M ssissippi Code of 1972, is
amended as fol |l ows:

49-17-507. In addition to any ot her powers and duties
aut hori zed by |law, the conmm ssion shall have the foll ow ng powers
and duties regarding | ead-based paint activities:

(a) To adopt, nodify, repeal and pronul gate, after due
noti ce and hearing, and where not otherw se prohibited by federal
or state law, to make exceptions to and grant exenptions and
variances from and to enforce rules and regul ations inplenenting
or effectuating the powers and duties of the conm ssion under
Sections 49-17-501 through 49-17-531;

(b) To issue, reissue, suspend, revoke or deny the
i ssuance or reissuance of accreditation for |ead-based paint
activity training prograns and to require the nodification of
t hose training prograns;

(c) To issue, reissue, suspend, revoke or deny the
i ssuance or reissuance of certificates for risk assessors, project
desi gners, supervisors, inspectors and workers involved in
| ead- based paint activities;

(d) To develop and require the use of work practice
standards for | ead-based paint activities and to nonitor
conpliance with those work practice standards;

(e) To enforce and assess penalties for violations of

Sections 49-17-501 through 49-17-531;
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(f) To assess and collect fees * * *;

(g) To devel op an exam nation and gradi ng system for
testing applicants to be adm nistered by accredited training
pr ogr ans;

(h) To establish requirenents and procedures for the
adm nistration of a third-party certification exam nati on;

(i) To enter into reciprocal agreenments for
accreditation of training prograns and certification of risk
assessors, project designers, supervisors, inspectors and workers
with other states that have established accreditation and
certification prograns that neet or exceed the accreditation and
certification requirenents adopted under Sections 49-17-501
t hrough 49-17-531;

(j) To apply for, receive and expend any contri butions,
gifts, devises, bequests or funds fromany source relating to
Sections 49-17-501 through 49-17-531;

(k) To enter into, and to authorize the executive
director to execute with the approval of the conm ssion,
contracts, grants and cooperative agreenents, except as |limted
under Section 49-2-9, with any federal or state agency or
subdi vi sion thereof, any public or private institution, or any
ot her person in connection with carrying out Sections 49-17-501
t hrough 49-17-531; and

(I') To discharge other duties, responsibilities and
powers necessary to inplenent Sections 49-17-501 through
49-17-531.

(m This section shall stand repealed July 1, 2007.

SECTION 6. Section 49-17-525, M ssissippi Code of 1972, is
amended as fol |l ows:

49-17-525. (1) (a) There is created in the State Treasury
a fund to be designated as the Lead-Based Pai nt Program Operations

Fund, referred to in this section as "fund," to be adm nistered by
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the executive director and expended by appropriation approved by
the Legislature.

(b) Mnies in the fund shall be utilized to pay
reasonabl e direct and indirect costs associated with the
adm ni stration and enforcenent of the | ead-based paint activity
accreditation and certification program

(c) Expenditures may be nade fromthe fund upon
requi sition by the executive director.

(d) The fund shall be treated as a special trust fund.
I nterest earned on the principal therein shall be credited by the
Treasurer to the fund.

(e) The fund may receive nonies fromany avail abl e
public or private source, including, but not limted to,
collection of fees, interest, grants, taxes, public and private
donations, judicial actions and appropriated funds.

(f) Mnies in the fund at the end of the fiscal year
shall be retained in the fund for use in the next succeedi ng
fiscal year to be expended by appropriation approved by the
Legi sl ature.

(2) (a) The conmm ssion shall set by order a schedul e of
fees * * *,

(b) Al nonies collected under this section shall be
deposited into the fund.

(c) The comm ssion may del egate to the departnent
responsibility for the collection of fees under this section.

(d) Any person required to pay a fee under this section
who di sagrees wth the calculation or applicability of the fee may
petition the comm ssion for a hearing in accordance with Section
49-17- 35, M ssissippi Code of 1972. Any hearing shall be in
accordance wth the provisions of Section 49-17-33, M ssissipp
Code of 1972.

* * %

(3) This section shall stand repealed July 1, 2007.
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329 SECTION 7. This act shall take effect and be in force from
330 and after July 1, 2005.
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