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HOUSE BI LL NO. 889

AN ACT TO AMEND SECTI ON 91-9-107, M SSI SSI PPl CODE OF 1972,
TO PROVI DE THAT | F THE MARKET VALUE OF A TRUST IS LESS THAN
$150, 000. 00 AND THE AGGREGATE AMOUNT OF THE FEES CHARGED TO THE
TRUST BENEFI Cl ARI ES DURI NG A CALENDAR YEAR IS MORE THAN ONE- THI RD
OF THE AMOUNT OF THE | NCOVE EARNED BY THE TRUST DURI NG THE SAME
YEAR THAT OTHERW SE WOULD BE PAYABLE TO THE BENEFI Cl ARI ES, THEN
THREE- FI FTHS OF THE BENEFI Cl ARI ES OF THE CURRENT | NCOVE OF THE
TRUST PROPERTY MAY SEEK COURT APPROVAL TO TERM NATE THE TRUST; AND
FOR RELATED PURPOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 91-9-107, M ssissippi Code of 1972, is
amended as foll ows:

91-9-107. (1) Fromtine of creation of the trust until
final distribution of the assets of the trust, a trustee has the
power to perform wthout court authorization, every act which a
prudent man woul d perform for the purposes of the trust including,
but not limted to:

(a) The powers specified in subsection (3) of this
section, and

(b) Those powers, rights and renedies set forth in
Section 91-9-9, related to conpliance with environnental |aws
affecting property held by fiduciaries. The provisions of this
par agraph (b) shall stand repealed fromand after July 1, 2008.

(2) In the exercise of his powers, including the powers
granted by this article, a trustee has a duty to act with due
regard to his obligation as a fiduciary.

(3) A trustee has the power, subject to subsections (1) and

(2):

(a) To collect, hold and retain trust assets received
froma trustor until, in the judgnment of the trustee, disposition
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of the assets should be nmade; and the assets may be retai ned even
t hough they include an asset in which the trustee is personally
i nt er est ed;

(b) To receive additions to the assets of the trust;

(c) To continue or participate in the operation of any
busi ness or other enterprise, and to effect incorporation,

di ssolution or other change in the formof the organization of the
busi ness or enterprise;

(d) To acquire an undivided interest in a trust asset
in which the trustee, in any trust capacity, holds an undivi ded
i nterest;

(e) To invest and reinvest trust assets in accordance
with the provisions of the trust or as provided by | aw,

(f) To deposit trust funds in a bank, including a bank
operated by the trustee;

(g) To acquire or dispose of an asset, for cash or on
credit, at public or private sale; and to manage, devel op,

i nprove, exchange, partition, change the character of, or abandon
a trust asset or any interest therein; and to encunber, nortgage
or pledge a trust asset for a termw thin or extendi ng beyond the
termof the trust, in connection with the exercise of any power
vested in the trustee;

(h) To make ordinary or extraordinary repairs or
alterations in buildings, inprovenents or other structures; to
denol i sh any inprovenents; to raze existing or erect new party
wal | s, buildings or inprovenents;

(1) To subdivide, develop or dedicate land to public
use; or to make or obtain the vacation of plats and adj ust
boundaries; or to adjust differences in valuation on exchange or
partition by giving or receiving consideration; or to dedicate

easenents to public use w thout consideration;
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(j) To enter for any purpose into a | ease as | essor or
| essee with or without option to purchase or renew for a term
W thin or extending beyond the termof the trust;

(k) To enter into a |l ease or arrangenent for
exploration and renoval of mnerals or other natural resources, or
enter into a pooling or unitization agreenent;

(I') To grant an option involving disposition of a trust
asset, or to take an option for the acquisition of any asset;

(m To vote a security, in person or by general or
limted proxy;

(n) To pay calls, assessnents and any ot her suns
chargeabl e or accruing agai nst or on account of securities;

(o) To sell or exercise stock subscription or
conversion rights; to consent, directly or through a commttee or
ot her agent, to the reorgani zation, consolidation, nerger,

di ssolution or liquidation of a corporation or other business
enterprise;

(p) To hold a security in the nanme of a nom nee or in
ot her formw thout disclosure of the trust, so that title to the
security may pass by delivery, but the trustee is |iable for any
act of the nomnee in connection with the stock so held,;

(q) To insure the assets of the trust agai nst danage or
| oss, and the trustee against liability with respect to third
per sons;

(r) To borrow noney to be repaid fromtrust assets or
ot herw se; to advance noney for the protection of the trust and
for all expenses, losses and liability sustained in the
adm nistration of the trust or because of the holding or ownership
of any trust assets, for which advances with any interest the
trustee has a lien on the trust assets as against the beneficiary;

(s) To pay or contest any claim to settle a claimby

or against the trust by conprom se, arbitration or otherw se; and

H B. No. 889 *HR40/R511.1*
05/ HRA0/ R511. 1
PAGE 3 (RF\ED)



94
95
96
97
98
99

100

101

102

103

104

105

106

107

108

109

110

111

112

113

114

115

116

117

118

119

120

121

122

123

124

125

to release, in whole or in part, any claimbelonging to the trust
to the extent that the claimis uncollectible;

(t) To pay taxes, assessnents, conpensation of the
trustee, and ot her expenses incurred in the collection, care,
adm ni stration and protection of the trust;

(u) To allocate itens of inconme or expense to either
trust inconme or principal, as provided by law, including creation
of reserves out of incone for depreciation, obsol escence or
anortization, or for depletion in mneral or tinber properties;

(v) To pay any sumdistributable to a beneficiary under
| egal disability, without liability to the trustee, by paying the
sumto the beneficiary or by using sanme for his benefit or by
payi ng the sumfor the use of the beneficiary either to a | egal
representative appointed by the court, or if none, to a relative
or to an adult person with whom beneficiary is residing, who is
believed to be reliable by trustee;

(w) To effect distribution of property and noney in
di vided or undivided interests and to adjust resulting differences
in val uation

(x) To enploy persons, including attorneys, auditors,

i nvest ment advi sors or agents, even if they are associated with
the trustee, to advise or assist the trustee in the performance of
his adm nistrative duties; to act w thout independent

i nvestigation upon their recomrendations; and instead of acting
personally, to enploy one or nore agents to perform any act of

adm ni stration, whether or not discretionary;

(y) To prosecute or defend actions, clains or
proceedi ngs for the protection of trust assets and of the trustee
in the performance of his duties;

(z) To execute and deliver all instrunents which wll
acconplish or facilitate the exercise of the powers vested in the

trust ee.
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(4) If a trustee has determ ned that either (a) the market
value of a trust is |less than One Hundred Fifty Thousand Dol | ars
($150, 000.00) and that, in relation to the costs of adm nistration
of the trust, the continuance of the trust pursuant to its
existing terns will defeat or substantially inpair the
acconpl i shnent of the purposes of the trust; or (b) the trust no
| onger has a legitinmate purpose or that its purpose is being
thwarted with respect to any trust in any anount; then the trustee
may seek court approval to termnate the trust and the court, in

its discretion, may approve that termnation. |If the market val ue

of atrust is less than One Hundred Fifty Thousand Dol l ars

($150, 000. 00), and the aggregate anount of the fees charged to the

trust beneficiaries during a calendar year for the adm nistration

costs of the trustee, accounting costs and other related costs is

nore than one-third (1/3) of the anmount of the incone earned by

the trust during the sane year that otherw se would be payable to

the beneficiaries, then three-fifths (3/5) of the beneficiaries of

the current inconme of the trust property nay seek court approval

to termnate the trust and the court, in its discretion, my

approve that termnation. 1In any case in which a trust is

term nated under the authority of this subsection, the court may

provide for the distribution of trust property, including
princi pal and undistributed incone, to the beneficiaries in a
manner which confornms as nearly as possible to the intention of
the settlor and the court shall nake appropriate provisions for
t he appoi ntnment of a guardian in the case of a m nor beneficiary.
(5 (a) Unless expressly provided to the contrary in the
trust instrunment, a trustee may consolidate two (2) or nore trusts
havi ng substantially simlar terns into a single trust; divide on
a fractional basis a single trust into two (2) or nore separate
trusts for any reason; and may segregate by allocation to a
separate account or trust a specific anount from a portion of, or

a specific asset included in the trust property of any trust to
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reflect a disclainmer, to reflect or result in differences in
federal tax attributes, to satisfy any federal tax requirement, to
make federal tax elections, to reduce potenti al
generation-skipping transfer tax liability, or for any other tax
pl anni ng purposes or other reasons.

(b) A separate trust created by severance or
segregation nust be treated as a separate trust for all purposes
fromthe effective date in which the severance or segregation is
effective. The effective date of the severance or segregation may
be retroactive. |n managing, investing, admnistering and
distributing the trust property of any separate account or trust
and in making applicable tax el ections, the trustee may consi der
the differences in federal tax attributes and all other factors
the trustee believes pertinent and nay make di sproportionate
distributions fromthe separate trusts or accounts created.

(c) A trust or account created by consolidation,
severance or segregation under this subsection (5) nmust be held on
terms and conditions that are substantially equivalent to the
terms of the trust before consolidation, severance or segregation
so that the aggregate interests of each beneficiary are
substantially equivalent to the beneficiary's interests in the
trust or trusts before consolidation, severance or segregation.

In determ ning whether a beneficiary's aggregate interests are
substantially equivalent, the trustee shall consider the economc
val ue of those interests to the extent they can be val ued,
considering actuarial factors as appropriate. |f a beneficiary's
i nterest cannot be valued with any reasonabl e degree of certainty
because of the nature of the trust property, the terns of the
trust, or other reasons, the trustee shall base the determ nation
upon such other factors as are reasonabl e and appropriate under
the facts and circunstances applicable to that particular trust,

i ncludi ng the purposes of the trust. Provided, however, the terns

of any trust before consolidation, severance or segregation which
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permt qualification of that trust for an applicable federal tax
deduction, exclusion, election, exenption, or other special

federal tax status nust remain identical in the consolidated trust
or in each of the separate trusts or accounts created by severance
or segregation.

(d) A trustee who acts in good faith is not liable to
any person for taking into consideration differences in federal
tax attributes and other pertinent factors in adm nistering trust
property of any separate account or trust, in nmaking tax
el ections, and making distributions pursuant to the terns of the
separate trust.

(e) Inconme earned on a consolidated or severed or
segregat ed anount, portion, or specific asset after the
consolidation or severance is effective passes with that anount,
portion or specific asset.

(f) This subsection (5) applies to all trusts whenever
created, whether before, on, or after July 1, 2001, and whet her
such trusts are inter vivos or testanentary, are created by the
same or different instrunents, by the sanme or different persons
and regardl ess of where created or adm nistered.

(g) This subsection (5) does not |limt the right of a
trustee acting in accordance wth the applicable provisions of the
governing instrument to divide or consolidate trusts.

(h) Nothing contained in this subsection (5) shall be
construed as granting to any trustee a general power of
appoi ntment over any trust not otherw se expressly granted in the
trust instrunent.

SECTION 2. This act shall take effect and be in force from

and after July 1, 2005.
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