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Representative Wi ttington To: Ways and Means

HOUSE BI LL NO. 822

AN ACT TO AMEND SECTI ON 75-76-5, M SSI SSI PPI CODE OF 1972, TO
REVI SE THE DEFI NI TION OF THE TERM "COST TO THE RETAI LER' UNDER THE
STATE UNFAI R Cl GARETTE SALES LAW TO | NCREASE THE PERCENTAGE OF THE
BASI C COST OF Cl GARETTES TO A RETAI LER THAT MAY BE USED TO
DETERM NE THE COST TO THE RETAI LER; AND FOR RELATED PURPCSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 75-23-5, M ssissippi Code of 1972, is
amended as foll ows:

75-23-5. The followi ng words, terns and phrases, when used
in the Unfair Cgarette Sal es Law, shall have the nmeaning ascri bed
to themin this section except where the context clearly indicates
a different neaning:

(a) "Person" shall nmean and include any individual,
firm association, conpany, partnership, corporation, joint-stock
conpany, club, agency, syndicate, the State of M ssissippi,
county, nunicipal corporation or other political subdivision of
this state, receiver, trustee, fiduciary or trade association

(b) "Conmi ssion"” shall nean the State Tax Comm ssi on of
the State of M ssi ssippi.

(c) "Cigarettes” shall nmean and include any roll for
snoki ng made wholly or in part of tobacco, irrespective of size or
shape and whet her or not such tobacco is flavored, adulterated or
m xed with any other ingredient, the wapper or cover of which is
made of paper or any ot her substance or material, excepting
t obacco.

(d) "Whol esal er” shall nean and include any person
qualified as a wholesaler with the State Tax Conmi ssion of

M ssi ssi ppi and shall also nean and include any person other than
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a buyi ng pool as defined herein, wherever resident or |ocated, who
brings or causes to be brought into this state unstanped
cigarettes purchased directly fromthe manufacturer thereof and
who maintains an established place of business where substantially
all of the business is the sale of cigarettes and rel ated

nmer chandi se at whol esale to cigarette |icensees and where at al
tinmes a substantial stock of cigarettes and rel ated nerchandise is
avail able for resale; provided, that seventy-five per cent (75%
thereof are sold to retailers or other whol esal ers not connected
with said whol esal er by reason of any business connection or

ot herwi se; and al so any person retailing cigarettes to consuners,
provi ded, at |east seventy-five per cent (75% of his purchases
are made directly fromthe manufacturers thereof; and al so any
person in this state other than a buying pool as defined herein,
who purchases cigarettes, fromany ot her person who purchases from
a manufacturer at |east seventy-five per cent (75% of which are
for purposes of resale to retailers in this state not connected
with said whol esal er by reason of any business connection or

ot herwi se and who mai ntains an established place of business where
cigarettes and rel ated nerchandi se are sold at wholesale to
persons licensed under this |law, and where at all tines a
substantial stock of cigarettes and rel ated nerchandise is
available to all retailers for resale; and also any person in this
state who acquires cigarettes solely for the purpose of resale in
cigarette vendi ng machi nes; provided, such person operated thirty
(30) or nore nmachines.

(e) "Retailer"” shall nmean and include any person who is
engaged in this state in the business of selling cigarettes at
retail and includes any group of persons, cooperative
organi zati ons, buying pools, and any other person or group of
retailers purchasing cigarettes on a cooperative basis from

| icensed distributors or whol esalers. Any person placing a
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cigarette vending machine at, on or in any prem ses shall be
deened to be a retailer fromeach such vendi ng machi ne.

(f) "Buying pool" nmeans and includes any conbination,
corporation, association, affiliation or group of retail dealers
operating jointly in the purchase, sale, exchange, or barter of
cigarettes, the profits of which accrue directly or indirectly to
such retail dealers.

(g) "Sale" or "sell" shall mean any transfer for a
consi deration, exchange, barter, gift, offer for sale, advertising
for sale, soliciting an order for cigarettes and distribution in
any nmanner or by any neans what soever.

(h) "Sell at whol esale,” "sale at whol esal e" and
"whol esal e sal es"” shall nean and include any sale made in the
ordi nary course of trade or usual conduct of the wholesaler's
business to a retailer for the purpose of resale.

(1) "Sell at retail,"” "sale at retail"” or "retail sales"”
shall nean and include any sale for consunption or use nade in the
ordi nary course of trade or usual conduct of the seller's
busi ness.

(j) "Basic cost of cigarettes" shall nean whi chever of
the two (2) followi ng anounts is |lower, nanely, (1) the invoice
cost of cigarettes to the wholesaler or retailer, as the case nmay
be, or (2) the | owest replacenent cost of cigarettes to the
whol esal er or retailer, as the case nay be, within thirty (30)
days prior to the date of sale, in the quantity |ast purchased
(whether within or before the said thirty-day period), less, in
either of said two (2) cases, all trade di scounts except customary
di scounts for cash, plus the full face value of any stanps or any
tax which may be required by any cigarette tax act of this state
or political subdivision thereof, nowin effect or hereafter
enacted, if not already included in the invoice cost of the

cigarettes to the whol esaler or retailer, as the case may be.
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(k) (1) "Cost to wholesaler” shall nean the basic cost
of the cigarettes involved to the whol esal er plus the cost of
doi ng busi ness by the whol esal er as evidenced by the standards and
nmet hods of accounting regularly enployed by him and nust include,
without limtation, |abor costs (including salaries of executives
and officers), rent, depreciation, selling costs, maintenance of
equi pnent, delivery costs, all types of |icenses, taxes, insurance
and adverti sing.

(2) I'n the absence of proof of a | esser or higher
cost of doing business by the whol esal e deal er naki ng the sale,
the cost of doing business by the whol esal e deal er shall be
presunmed to be two per cent (2% of the basic cost of said
cigarettes to the whol esal e dealer, any fraction of a cent thus
conput ed shall be rounded off to the next highest cent, plus
cartage to the retail outlet, if perfornmed or paid for by the
whol esal e deal er, which cartage cost, in the absence of proof of a
| esser or higher cost, shall be presuned to be one-half of one per
cent (1/2 of 1% of the basic cost of the said cigarettes to the
whol esal e deal er, any fraction of a cent in conputing the anount
of the cartage shall be rounded off to the next highest cent.

(') (1) "Cost to the retailer” shall nean the basic
cost of the cigarettes involved to the retailer plus the cost of
doi ng business by the retailer as evidenced by the standards and
nmet hods of accounting regularly enployed by hi mand nust incl ude,
w thout Iimtation, |abor (including salaries of executives and
officers), rent, depreciation, selling costs, maintenance of
equi pnent, delivery costs, all types of |icenses, taxes, insurance
and adverti sing.

(2) I'n the absence of proof of a | esser or higher
cost of doing business by the retailer nmaking the sale, the cost
of doi ng business by the said retailer shall be presuned to be ten

percent (109 of the basic cost of cigarettes to the said
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retailer. Any fraction of a cent thus conputed shall be rounded
off to the next highest cent.

(3) In the case of any retail dealer who in
connection with the said retail dealer's purchase of any
cigarettes shall receive not only the discounts ordinarily allowed
upon purchases by a retail dealer but also in whole or in part the
di scounts ordinarily allowed upon purchases by a whol esal e deal er,
the cost of doing business by the said retail dealer with respect
to the said cigarettes shall be, in the absence of proof of a
| esser or higher cost of doing business by the said retail dealer,
the sum of the cost of doing business by the retail dealer and, to
the extent that he shall have received the full discounts
ordinarily allowed to a whol esal e deal er, the cost of doing
busi ness by a whol esal e deal er as herei nabove defined in
subdi vision (k) (2) of this section.

SECTION 2. This act shall take effect and be in force from

and after July 1, 2005.
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