M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2005

By: Representatives Quice, Fornby To: Insurance

HOUSE BI LL NO. 729

AN ACT TO DI SQUALI FY CERTAI N | NCARCERATED WORKERS'
COMPENSATI ON CLAI MANTS FROM ENTI TLEMENT TO BENEFI TS; TO AMEND
SECTI ON 71-3-7, M SSI SSI PPl CODE OF 1972, TO PROVI DE THAT
PREEXI STI NG CONDI TI ONS DO NOT HAVE TO BE OCCUPATI ONALLY DI SABLI NG
FOR APPORTI ONVENT TO APPLY | N A WORKERS' COWMPENSATI ON CLAIM TO
AMEND SECTI ON 71-3-15, M SSI SSI PPl CODE OF 1972, TO PROVI DE THAT
CERTAI' N MEDI CAL | NFORVATI ON SHALL BE EQUALLY ACCESSI BLE BY
EMPLOYEES AND EMPLOYERS | N WORKERS' COVPENSATI ON CASES; TO AMEND
SECTI ON 71-3-25, M SSISSI PPI CODE OF 1972, TO PROVI DE AN EMPLOYER
10 THE RIGHT TO REQUI RE AN AUTOPSY | N CERTAI N DEATH CASES AT THE
11 EXPENSE OF THE EMPLOYER UNDER THE WORKERS' COVPENSATI ON LAW5;, TO
12 AMVEND SECTION 71-3-35, M SSISSI PPl CODE OF 1972, TO PROVI DE THAT
13 VHEN AN EMPLOYEE RESI GNS, H S EMPLOYMENT IS TERM NATED OR HE | S
14 LA D OFF, A COVWPENSABLE CLAI M MAY BE MAI NTAI NED ONLY | F THE
15 EMPLOYER HAS RECEI VED NOTI CE OF THE | NJURY BEFORE THE TERM NATI ON
16 DATE;, AND FOR RELATED PURPOSES.

17 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

OCO~NOUITRAWNE

18 SECTION 1. (1) Notw thstanding any other provision of this

19 chapter to the contrary, an injured worker is not eligible to
20 receive workers' conpensation benefits or nedical expenses for
21 periods of time during which the worker is incarcerated for the
22 comm ssion of a crine unless the injured worker is receiving a
23 structured settlenent due to a permanent and total |oss of

24 wage-earning capacity which was attributable to the work-rel ated

25 injury.

26 (2) As used in this section, an individual is not

27 "incarcerated" if the individual is on parole or work rel ease
28 status.

29 (3) If upon appeal such conviction is overturned, the

30 benefits suspended during the period of incarceration shall be
31 reinstated.
32 SECTION 2. Section 71-3-7, M ssissippi Code of 1972, is

33 anended as foll ows:
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71-3-7. Conpensation shall be payable for disability or
death of an enployee frominjury or occupational disease arising
out of and in the course of enploynent, without regard to fault as
to the cause of the injury or occupational disease. An
occupational disease shall be deened to arise out of and in the
course of enploynent when there is evidence that there is a direct
causal connection between the work perforned and the occupati onal
di sease.

Where a preexisting physical handi cap, disease, or lesion is
shown by nedical findings to be a material contributing factor in
the results followng injury, the conpensation which, but for this
paragraph, would be payable shall be reduced by that proportion
whi ch such preexisting physical handi cap, disease, or |esion
contributed to the production of the results following the injury.

The preexisting condition does not have to be occupationally

di sabling for this apportionnent to apply.

(a) Apportionnment shall not be applied until the clai mant
has reached maxi mum nedi cal recovery.

(b) The enpl oyer or carrier does not have the power to
determ ne the date of nmaxi mum nedi cal recovery or percentage of
apportionnent. This nust be done by the attorney-referee, subject
to review by the comm ssion as the ultimte finder of fact.

(c) After the date the cl ai mant reaches maxi num nedi ca
recovery, weekly conpensation benefits and naxi mum recovery shal
be reduced by that proportion which the preexisting physical
handi cap, disease, or lesion contributes to the results follow ng
i njury.

(d) If maxi mum nedi cal recovery has occurred before the
hearing and order of the attorney-referee, credit for excess
paynments shall be allowed in future paynents. Such all owances and
met hod of acconplishnent of the sanme shall be determ ned by the

attorney-referee, subject to review by the comm ssion. However,
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no actual repaynent of such excess shall be nade to the enpl oyer
or carrier.

No conpensation shall be payable if the intoxication of the
enpl oyee was the proxi mate cause of the injury, or if it was the
Wi llful intention of the enployee to injure or kill hinself or
anot her.

Every enpl oyer to whomthis chapter applies shall be Iiable
for and shall secure the paynent to his enpl oyees of the
conpensati on payabl e under its provisions.

In the case of an enployer who is a subcontractor, the
contractor shall be liable for and shall secure the paynent of
such conpensation to enpl oyees of the subcontractor, unless the
subcontractor has secured such paynent.

SECTION 3. Section 71-3-15, M ssissippi Code of 1972, is
amended as foll ows:

71-3-15. (1) The enployer shall furnish such nedi cal
surgical, and other attendance or treatnent, nurse and hospital
service, nedicine, crutches, artificial nmenbers, and ot her
apparatus for such period as the nature of the injury or the
process of recovery may require. The injured enployee shall have
the right to accept the services furnished by the enployer or, in
his discretion, to select one (1) conpetent physician of his

choosi ng and such other specialists to whomhe is referred by his

chosen physician to adm nister medical treatnment. Referrals by the

chosen physician shall be limted to one (1) physician within a
specialty or subspecialty area. Except in an energency requiring
i mredi ate nedi cal attention, any additional selection of

physi cians by the injured enployee or further referrals nust be

approved by the enployer, if self-insured, or the carrier prior to

obtai ning the services of the physician at the expense of the

enpl oyer or carrier. |If denied, the injured enployee may apply to

the comm ssion for approval of the additional selection or

referral, and if the comm ssion determ nes that such request is
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reasonabl e, the enpl oyee nmay be authorized to obtain such
treatnent at the expense of the enployer or carrier. Approval by
the enpl oyer or carrier does not require approval by the

comm ssion. A physician to whomthe enployee is referred by his
enpl oyer shall not constitute the enpl oyee's sel ection, unless the
enpl oyee, in witing, accepts the enployer's referral as his own
sel ection. Should the enployer desire, he nay have the enpl oyee
exam ned by a physician other than of the enployee's choosing for
t he purpose of evaluating tenporary or permanent disability or

nmedi cal treatnment being rendered under such reasonable terns and
conditions as may be prescribed by the commssion. |If at any tine
during such period the enpl oyee unreasonably refuses to submt to
medi cal or surgical treatnent, the conm ssion shall, by order,
suspend the paynent of further conpensation during such tine as
such refusal continues, and no conpensation shall be paid at any
time during the period of such suspension; provided, that no claim
for medical or surgical treatnent shall be valid and enforceabl e,
as agai nst such enployer, unless wthin twenty (20) days foll ow ng
the first treatnent the physician or provider giving such
treatnent shall furnish to the enployer, if self-insured, or its
carrier, a prelimnary report of such injury and treatnent, on a
formor in a format approved by the conmm ssion. Subsequent
reports of such injury and treatnment nust be submtted at | east
every thirty (30) days thereafter until such tine as a final

report shall have been made. Reports which are required to be
filed hereunder shall be furnished by the nedical provider to the
enpl oyer or carrier, and it shall be the responsibility of the
enpl oyer or carrier receiving such reports to pronptly furnish
copies to the conm ssion. The commi ssion may, in its discretion,
excuse the failure to furnish such reports within the tine
prescribed herein if it finds good cause to do so, and may, upon

request of any party in interest, order or direct the enployer or
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carrier to pay the reasonabl e val ue of nedical services rendered
to the enpl oyee.

(2) \Wenever in the opinion of the conm ssion a physician
has not correctly estimted the degree of pernmanent disability or
the extent of the tenporary disability of an injured enpl oyee, the
comm ssion shall have the power to cause such enpl oyee to be
exam ned by a physician selected by the comm ssion, and to obtain
from such physician a report containing his estimte of such
disabilities. The comm ssion shall have the power in its
di scretion to charge the cost of such exam nation to the enployer,
if he is a self-insurer, or to the insurance conpany which is
carrying the risk

(3) In carrying out this section, the comm ssion shal
establish an appropriate nedical provider fee schedul e, nedical
cost contai nnent systemand utilization review which incorporates
one or nore nedical review panels to determ ne the reasonabl eness
of charges and the necessity for the services, and limtations on
fees to be charged by nedical providers for testinony and copyi ng
or conpletion of records and reports and other provisions which,
at the discretion of the comm ssion, are necessary to enconpass a
conpl ete nmedi cal cost containment program The comm ssion may
contract with a private organi zati on or organi zations to establish
and i npl ement such a nedical cost contai nnment system and fee
schedule with the cost for adm nistering such a systemto be paid
out of the admnistrative expense fund as provided in this
chapter. Al fees and other charges for such treatnent or service
shall be limted to such charges as prevail in the sane comunity
for simlar treatnent and shall be subject to regulation by the
comm ssion. No nedical bill shall be paid to any doctor until al
forms and reports required by the comm ssion have been filed. Any
enpl oyee receiving treatnent or service under the provisions of
this chapter may not be held responsible for any charge for such

treatnent or service, and no doctor, hospital or other recognized
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nmedi cal provider shall attenpt to bill, charge or otherw se
collect fromthe enpl oyee any anmount greater than or in excess of
t he amount paid by the enployer, if self-insured, or its workers
conpensation carrier. Any dispute over the anmount charged for
service rendered under the provisions of this chapter, or over the
anount of reinbursenent for services rendered under the provisions
of this chapter, shall be limted to and resol ved between the
provi der and the enployer or carrier in accordance wth the fee

di spute resol ution procedures adopted by the conm ssion.

(4) The liability of an enployer for nedical treatnent as
herein provided shall not be affected by the fact that his
enpl oyee was injured through the fault or negligence of a third
party, not in the sanme enploy, provided the injured enpl oyee was
engaged in the scope of his enploynent when injured. The enpl oyer
shal |, however, have a cause of action against such third party to
recover any anounts paid by himfor such nedical treatnent.

(5 An injured worker who believes that his best interest
has been prejudiced by the findings of the physician designated by
the enpl oyer or carrier shall have the privilege of a nedical
exam nation by a physician of his own choosing, at the expense of
the carrier or enployer. Such exam nation may be had at any tine
after injury and prior to the closing of the case, provided that
the charge shall not exceed One Hundred Dol lars ($100.00) and
shall be paid by the carrier or enployer where the previous
nmedi cal findings are upset, but paid by the enpl oyee if previous
nmedi cal findings are confirned.

(6) Medical and surgical treatnent as provided in this
section shall not be deened to be privileged insofar as carrying
out the provisions of this chapter is concerned. Al findings and

opi nions pertaining to a nedical, psychol ogi cal or surgical

exam nation or treatnent obtained in accordance with this chapter

shall be reported on conm ssion fornms and shall be equally

accessi bl e by the enpl oyee and the enpl oyer or their
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representatives. This section shall not be interpreted so as to

prohibit or limt either the enpl oyee or enployer from di scussing

wi th any nedi cal provider who treats or eval uates an enpl oyee for

an injury or nedical condition for which claimis nmade any

information that is necessary to carry out the provisions of this

chapter. However, any information obtained under this section

shall not be di ssem nated by the enployer to any parties for

pur poses inconsistent with this chapter unless authorized in

witing by the enployee or his duly authorized representative or

as otherwise required to do so by a court or adm nistrative body

of conpetent jurisdiction. Al findings pertaining to an

i ndependent nedi cal exam nation by order of the conm ssion shal
be reported as provided in the order for such exam nation.

(7) Any nedical benefits paid by reason of any accident or
heal th i nsurance policy or plan paid for by the enployer, which
were for expenses of nedical treatnent under this section, are,
upon notice to the carrier prior to paynent by it, subject to
subrogation in favor of the accident or health insurance conpany
to the extent of its paynent for nedical treatnent under this
section. Reinbursenent to the accident or health insurance
conpany by the carrier or enployer, to the extent of such
rei mbursenent, shall constitute paynent by the enployer or carrier
of nmedi cal expenses under this section. Under no circunstances,
shal | any subrogation be had by any insurance conpany agai nst any
conpensati on benefits paid under this chapter.

SECTION 4. Section 71-3-25, M ssissippi Code of 1972, is
amended as fol |l ows:

71-3-25. (1) If the injury causes death, the conpensation
shall be known as a death benefit and shall be payable in the
anount and to or for the benefit of the persons foll ow ng:

(a) An imediate |unp sum paynent of Two Hundred Fifty
Dol lars ($250.00) to the surviving spouse, in addition to other

conpensati on benefits.
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(b) Reasonabl e funeral expenses not exceedi ng Two
Thousand Dol | ars ($2, 000. 00) exclusive of other burial insurance
or benefits.

(c) If there be a surviving spouse and no child of the
deceased, to such surviving spouse thirty-five percent (35% of
t he average wages of the deceased during w dowhood or dependent
wi dowhood and, if there be a surviving child or children of the
deceased, the additional anmount of ten percent (10% of such wages
for each such child. 1In case of the death or remarriage of such
surviving spouse, any surviving child of the deceased enpl oyee
shal | have his conpensation increased to fifteen percent (I5% of
such wages, provided that the total anmount payable shall in no
case exceed sixty-six and two-thirds percent (66-2/3% of such
wages, subject to the maximumlimtations as to weekly benefits as
set up in this chapter. The comm ssion may, in its discretion,
requi re the appoi ntnent of a guardian for the purpose of receiving
t he conpensation of a mnor dependent. |In the absence of such a
requi renent, the appointnent of a guardian for such purposes shal
not be necessary, provided that if no | egal guardian be appoi nted,
paynment to the natural guardian shall be sufficient.

(d) If there be a surviving child or children of the
deceased but no surviving spouse, then for the support of each
such child twenty-five percent (25% of the wages of the deceased,
provi ded that the aggregate shall in no case exceed sixty-six and
two-thirds percent (66-2/3% of such wages, subject to the nmaxi num
limtations as to weekly benefits as set up in this chapter.

(e) If there be no surviving spouse or child, or if the
anount payable to a surviving spouse and to children shall be |ess
in the aggregate than sixty-six and two-thirds percent (66-2/3%
of the average wages of the deceased, subject to the maxi num
limtations as to weekly benefits as set up in this chapter, then
for the support of grandchildren or brothers and sisters, if

dependent upon the deceased at the tinme of the injury, fifteen
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percent (15% of such wages for the support of each such person;
and for the support of each parent or grandparent of the deceased,
i f dependent upon himat the time of injury, fifteen percent (15%
of such wages during such dependency. But in no case shall the
aggregat e anount payabl e under this subsection exceed the

di fference between sixty-six and two-thirds percent (66-2/3% of
such wages and the anount payabl e as herei nbefore provided to
surviving spouse and for the support of surviving child or
children, subject to the maximumlimtations as to weekly benefits
as set up in this chapter.

(f) The total weekly conpensation paynents to any or
all beneficiaries in death cases shall not exceed the weekly
benefits as set up in this chapter and shall in no case be paid
for a longer period than four hundred fifty (450) weeks or for a
greater amount than the nmultiple of four hundred fifty (450) weeks
times sixty-six and two-thirds percent (66-2/3% of the average
weekly wage for the state.

(g) Al questions of dependency shall be determ ned as
of the time of the injury. A surviving spouse, child or children
shall be presuned to be wholly dependent. All other dependents
shal |l be considered on the basis of total or partial dependence as
the facts may warrant.

(2) The enployer shall have the right to require an autopsy

at the expense of the enpl oyer unl ess autopsies are against the

religious beliefs of the deceased or the famly of the deceased.

SECTION 5. Section 71-3-35, M ssissippi Code of 1972, is
amended as fol |l ows:

71-3-35. (1) No claimfor conpensation shall be naintained
unless, within thirty (30) days after the occurrence of the
injury, actual notice was received by the enployer or by an
of ficer, manager, or designated representative of an enployer. |If
no representative has been designated by posters placed in one or

nore conspi cuous places, then notice received by any superior
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shall be sufficient. Absence of notice shall not bar recovery if
it is found that the enpl oyer had know edge of the injury and was
not prejudiced by the enployee's failure to give notice.
Regar dl ess of whether notice was received, if no paynent of
conpensation (other than nedical treatnment or burial expense) is
made and no application for benefits filed with the conm ssion
wWithin tw (2) years fromthe date of the injury or death, the
right to conpensation therefor shall be barred.

(2) If a person who is entitled to conpensation under this
chapter is nentally inconpetent or a mnor, the limtation for
filing application for benefits shall not be applicable so |ong as
such person has no guardi an or other authorized representative,
but shall be applicable in the case of a person who is nentally
i nconpetent or a mnor fromthe date of appoi ntnent of such
guardi an or other representative, or in the case of a mnor, if no
guardi an i s appoi nted before he becones of age, fromthe date he
becones of age.

(3) \Where recovery is denied to any person, in a suit
brought at law or admralty to recover damages in respect of
injury or death, on the ground that such person was an enpl oyee
and that the defendant was an enployer within the neaning of this
chapter and that such enpl oyer had secured conpensation to such
enpl oyee under this chapter, the limtation upon filing
application for benefits shall begin to run only fromthe date of
term nation of such suit.

(4) Wen an enpl oyee resigns, his enploynent is term nated

or he is laid off, no claimfor physical injury shall be

mai nt ai ned unl ess actual notice of the injury was received by the

enpl oyer on or before the date of the resignation, term nation or

| ayof f.
SECTION 6. This act shall take effect and be in force from

and after July 1, 2005.
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