M SSI SSI PPl LEGQ SLATURE REGULAR SESSI ON 2005
By: Representatives Wods, Baker (8th), To: Judiciary A

Gadd, @Gunn, Ham lton (6th), Jennings,
Mayhal | , Mayo

HOUSE BI LL NO. 712

1 AN ACT TO AMEND SECTI ON 63-11-30, M SSI SSI PPI CODE OF 1972,

2 TO REVI SE THE PENALTY FOR DU DEATH OR MJTI LATI ON; AND FOR RELATED
3 PURPOSES.

4 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
5 SECTION 1. Section 63-11-30, M ssissippi Code of 1972, is

6 anended as follows:

7 63-11-30. (1) It is unlawful for any person to drive or

8 otherw se operate a vehicle within this state who (a) is under the
9 influence of intoxicating liquor; (b) is under the influence of

10 any ot her substance which has inpaired such person's ability to

11 operate a notor vehicle; (c) has an al cohol concentration of eight
12 one-hundredths percent (.08% or nore for persons who are above

13 the legal age to purchase al coholic beverages under state |aw, or
14 two one-hundredths percent (.02% or nore for persons who are

15 below the |l egal age to purchase al coholic beverages under state

16 law, in the person's blood based upon grans of al cohol per one

17 hundred (100) mlliliters of blood or grans of alcohol per two

18 hundred ten (210) liters of breath as shown by a chem cal analysis
19 of such person's breath, blood or urine adm nistered as authorized
20 by this chapter; (d) is under the influence of any drug or
21 controll ed substance, the possession of which is unlawful under
22 the Mssissippi Controlled Substances Law, or (e) has an al cohol
23 concentration of four one-hundredths percent (.04% or nore in the
24 person's bl ood, based upon grans of al cohol per one hundred (100)
25 mlliliters of blood or granms of al cohol per two hundred ten (210)
26 liters of breath as shown by a chem cal analysis of such person's
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bl ood, breath or urine, adm nistered as authorized by this chapter
for persons operating a conmercial notor vehicle.

(2) (a) Except as otherw se provided in subsection (3),
upon conviction of any person for the first offense of violating
subsection (1) of this section where chem cal tests provided for
under Section 63-11-5 were given, or where chemcal test results
are not avail able, such person shall be fined not |ess than Two
Hundred Fifty Dol lars ($250.00) nor nore than One Thousand Dol | ars
(%1, 000.00), or inprisoned for not nore than forty-ei ght (48)
hours in jail or both; and the court shall order such person to
attend and conpl ete an al cohol safety education program as
provided in Section 63-11-32. The court may substitute attendance
at a victiminpact panel instead of forty-eight (48) hours in
jail. In addition, the Departnent of Public Safety, the
Comm ssi oner of Public Safety or his duly authorized agent shall,
after conviction and upon recei pt of the court abstract, suspend
the driver's license and driving privileges of such person for a
period of not |less than ninety (90) days and until such person
attends and successfully conpl etes an al cohol safety education
program as herei n provided; provided, however, in no event shal
such period of suspension exceed one (1) year. Conmmercial driving
privileges shall be suspended as provided in Section 63-1-83.

The circuit court having jurisdiction in the county in which
the conviction was had or the circuit court of the person's county
of residence may reduce the suspension of driving privileges under
Section 63-11-30(2)(a) if the denial of which would constitute a
hardshi p on the offender, except that no court may issue such an
order reducing the suspension of driving privileges under this
subsection until thirty (30) days have el apsed fromthe effective
date of the suspension. Hardships shall only apply to first
of fenses under Section 63-11-30(1), and shall not apply to second,
third or subsequent convictions of any person violating subsection

(1) of this section. A reduction of suspension on the basis of
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hardshi p shall not be available to any person who refused to
submt to a chem cal test upon the request of a | aw enforcenent
officer as provided in Section 63-11-5. Wen the petition is
filed, such person shall pay to the circuit clerk of the court
where the petitionis filed a fee of Fifty Dollars ($50.00), which
shal |l be deposited into the State General Fund to the credit of a
special fund hereby created in the State Treasury to be used for

al cohol or drug abuse treatnent and education, upon appropriation
by the Legislature. This fee shall be in addition to any other
court costs or fees required for the filing of petitions.

The petition filed under the provisions of this subsection
shall contain the specific facts which the petitioner alleges to
constitute a hardship and the driver's |license nunber of the
petitioner. A hearing may be held on any petition filed under
this subsection only after ten (10) days' prior witten notice to
t he Conmm ssioner of Public Safety, or his designated agent, or the
attorney designated to represent the state. At such hearing, the
court may enter an order reducing the period of suspension.

The order entered under the provisions of this subsection
shall contain the specific grounds upon which hardship was
determ ned, and shall order the petitioner to attend and conplete
an al cohol safety education program as provided in Section
63-11-32. A certified copy of such order shall be delivered to
t he Comm ssioner of Public Safety by the clerk of the court within
five (5 days of the entry of the order. The certified copy of
such order shall contain information which will identify the
petitioner, including, but not limted to, the nane, mailing
address, street address, social security nunber and driver's
| i cense nunber of the petitioner.

At any tine followng at least thirty (30) days of suspension
for a first offense violation of this section, the court may grant

the person hardship driving privileges upon witten petition of
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the defendant, if it finds reasonable cause to believe that
revocation woul d hinder the person's ability to:

(i) Continue his enploynent;

(i1i) Continue attending school or an educati onal
institution; or

(ti1) Obtain necessary nedical care.

Proof of the hardship shall be established by clear and
convi nci ng evidence which shall be supported by independent
docunent ati on

(b) Except as otherw se provided in subsection (3),
upon any second conviction of any person violating subsection (1)
of this section, the offenses being commtted within a period of
five (5) years, such person shall be fined not |ess than Six
Hundred Dol | ars ($600.00) nor nore than One Thousand Fi ve Hundred
Dol I ars ($1,500.00), shall be inprisoned not |less than five (5)
days nor nore than one (1) year and sentenced to community service
work for not |less than ten (10) days nor nore than one (1) year.
The m ni mum penalties shall not be suspended or reduced by the
court and no prosecutor shall offer any suspension or sentence
reduction as part of a plea bargain. Except as may otherw se be
provi ded by paragraph (d) of this subsection, the Conm ssioner of
Public Safety shall suspend the driver's |license of such person
for two (2) years. Suspension of a commercial driver's |icense
shal | be governed by Section 63-1-83. Upon any second conviction
as described in this paragraph, the court shall ascertain whether
the defendant is married, and if the defendant is married shal
obtain the nanme and address of the defendant's spouse; the clerk
of the court shall submt this information to the Departnent of
Public Safety. Further, the conm ssioner shall notify in witing,
by certified mail, return recei pt requested, the owner of the
vehi cl e and the spouse, if any, of the person convicted of the
second violation of the possibility of forfeiture of the vehicle

if such person is convicted of a third violation of subsection (1)
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of this section. The owner of the vehicle and the spouse shall be
considered notified under this paragraph if the notice is
deposited in the United States nail and any claimthat the notice
was not in fact received by the addressee shall not affect a
subsequent forfeiture proceeding.

For any second or subsequent conviction of any person under
this section, the person shall also be subject to the penalties
set forth in Section 63-11-31.

(c) Except as otherw se provided in subsection (3), for
any third or subsequent conviction of any person violating
subsection (1) of this section, the offenses being conmtted
within a period of five (5) years, such person shall be guilty of
a felony and fined not |ess than Two Thousand Dol |l ars ($2, 000. 00)
nor nore than Five Thousand Dol | ars ($5, 000.00), shall serve not
| ess than one (1) year nor nore than five (5) years in the custody
of the Departnent of Corrections; provided, however, that for any
such of fense which does not result in serious injury or death to
any person, any sentence of incarceration may be served in the
county jail rather than in the State Penitentiary at the
di scretion of the circuit court judge. The m ninmum penalties
shal |l not be suspended or reduced by the court and no prosecutor
shal |l offer any suspension or sentence reduction as part of a plea
bargain. The | aw enforcenent agency shall seize the vehicle
operated by any person charged with a third or subsequent
viol ation of subsection (1) of this section, if such convicted
person was driving the vehicle at the tinme the offense was
commtted. Such vehicle may be forfeited in the manner provided
by Sections 63-11-49 through 63-11-53. Except as may ot herw se be
provi ded by paragraph (e) of this subsection, the Conm ssioner of
Public Safety shall suspend the driver's |license of such person
for five (5) years. The suspension of a commercial driver's

| i cense shall be governed by Section 63-1-83.
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(d) Except as otherw se provided in subsection (3), any
person convicted of a second violation of subsection (1) of this
section shall receive an in-depth diagnostic assessnent, and if as
a result of such assessnent is determned to be in need of
treatnent of his alcohol and/or drug abuse problem such person
shal | successfully conplete treatnment of his al cohol and/or drug
abuse problemat a programsite certified by the Departnent of
Mental Health. Such person shall be eligible for reinstatenent of
his driving privileges upon the successful conpletion of such
treatnent after a period of one (1) year after such person's
driver's license is suspended. Each person who receives a
di agnostic assessnent shall pay a fee representing the cost of
such assessnent. Each person who participates in a treatnent
program shall pay a fee representing the cost of such treatnent.

(e) Except as otherw se provided in subsection (3), any
person convicted of a third or subsequent violation of subsection
(1) of this section shall receive an in-depth diagnostic
assessnment, and if as a result of such assessnent is determined to
be in need of treatnent of his al cohol and/or drug abuse problem
such person shall enter an al cohol and/or drug abuse program
approved by the Departnent of Mental Health for treatnent of such
person's al cohol and/or drug abuse problem If such person
successfully conpl etes such treatnent, such person shall be
eligible for reinstatenent of his driving privileges after a
period of three (3) years after such person's driver's license is
suspended.

(f) The Departnment of Public Safety shall pronul gate
rules and regul ations for the use of interlock ignition devices as
provided in Section 63-11-31 and consistent with the provisions
therein. Such rules and regul ations shall provide for the
calibration of such devices and shall provide that the cost of the

use of such systens shall be borne by the offender. The
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189 Departnment of Public Safety shall approve which vendors of such
190 devices shall be used to furnish such systens.

191 (3) (a) This subsection shall be known and may be cited as
192 Zero Tolerance for Mnors. The provisions of this subsection
193 shall apply only when a person under the age of twenty-one (21)
194 years has a bl ood al cohol concentration of two one-hundredths
195 percent (.02% or nore, but | ower than ei ght one-hundredths

196 percent (.08%. |If such person's blood al cohol concentration is
197 eight one-hundredths percent (.08% or nore, the provisions of
198 subsection (2) shall apply.

199 (b) Upon conviction of any person under the age of

200 twenty-one (21) years for the first offense of violating

201 subsection (1) of this section where chem cal tests provided for
202 under Section 63-11-5 were given, or where chemcal test results
203 are not avail able, such person shall have his driver's |license
204 suspended for ninety (90) days and shall be fined Two Hundred
205 Fifty Dollars ($250.00); and the court shall order such person to
206 attend and conplete an al cohol safety education program as

207 provided in Section 63-11-32. The court may also require

208 attendance at a victiminpact panel.

209 The court in the county in which the conviction was had or
210 the circuit court of the person's county of residence nay reduce
211 the suspension of driving privileges under Section 63-11-30(2)(a)
212 if the denial of which would constitute a hardship on the

213 offender, except that no court may issue such an order reducing
214 the suspension of driving privileges under this subsection until
215 thirty (30) days have el apsed fromthe effective date of the

216 suspension. Hardships shall only apply to first offenses under
217 Section 63-11-30(1), and shall not apply to second, third or

218 subsequent convictions of any person violating subsection (1) of
219 this section. A reduction of suspension on the basis of hardship
220 shall not be available to any person who refused to submt to a

221 chem cal test upon the request of a | aw enforcenent officer as
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provided in Section 63-11-5. When the petition is filed, such
person shall pay to the circuit clerk of the court where the
petition is filed a fee of Fifty Dollars ($50.00), which shall be
deposited into the State General Fund to the credit of a special
fund hereby created in the State Treasury to be used for al cohol
or drug abuse treatnent and education, upon appropriation by the
Legislature. This fee shall be in addition to any other court
costs or fees required for the filing of petitions.

The petition filed under the provisions of this subsection
shall contain the specific facts which the petitioner alleges to
constitute a hardship and the driver's |license nunber of the
petitioner. A hearing may be held on any petition filed under
this subsection only after ten (10) days' prior witten notice to
t he Comm ssioner of Public Safety, or his designated agent, or the
attorney designated to represent the state. At such hearing, the
court may enter an order reducing the period of suspension.

The order entered under the provisions of this subsection
shall contain the specific grounds upon which hardship was
determ ned, and shall order the petitioner to attend and conplete
an al cohol safety education program as provided in Section
63-11-32. A certified copy of such order shall be delivered to
t he Comm ssioner of Public Safety by the clerk of the court within
five (5) days of the entry of the order. The certified copy of
such order shall contain information which will identify the
petitioner, including, but not limted to, the nane, mailing
address, street address, social security nunber and driver's
| i cense nunber of the petitioner.

At any tine followng at least thirty (30) days of suspension
for a first offense violation of this section, the court may grant
t he person hardship driving privileges upon witten petition of
the defendant, if it finds reasonable cause to believe that
revocation woul d hinder the person's ability to:

(i) Continue his enploynent;
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(i1i) Continue attending school or an educati onal
institution; or
(ti1) Obtain necessary nedical care.

Proof of the hardship shall be established by clear and
convi nci ng evidence which shall be supported by i ndependent
docunent ati on

(c) Upon any second conviction of any person under the
age of twenty-one (21) years violating subsection (1) of this
section, the offenses being commtted within a period of five (5)
years, such person shall be fined not nore than Five Hundred
Dol I ars ($500.00) and shall have his driver's license suspended
for one (1) year.

(d) For any third or subsequent conviction of any
person under the age of twenty-one (21) years violating subsection
(1) of this section, the offenses being conmtted wthin a period
of five (5) years, such person shall be fined not nore than One
Thousand Dol | ars ($1, 000.00) and shall have his driver's |icense
suspended until he reaches the age of twenty-one (21) or for two
(2) years, whichever is |onger.

(e) Any person under the age of twenty-one (21) years
convicted of a second violation of subsection (1) of this section,
may have the period that his driver's license is suspended reduced
i f such person receives an in-depth diagnostic assessnent, and as
a result of such assessnment is determned to be in need of
treatnent of his al cohol and/or drug abuse probl em and
successfully conpletes treatnent of his al cohol and/or drug abuse
problemat a programsite certified by the Departnent of Mental
Heal th. Such person shall be eligible for reinstatenment of his
driving privileges upon the successful conpletion of such
treatnent after a period of six (6) nonths after such person's
driver's license is suspended. Each person who receives a

di agnostic assessnent shall pay a fee representing the cost of
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such assessnent. Each person who participates in a treatnent
program shall pay a fee representing the cost of such treatnent.

(f) Any person under the age of twenty-one (21) years
convicted of a third or subsequent violation of subsection (1) of
this section shall conplete treatnent of an al cohol and/or drug
abuse programat a site certified by the Departnent of Mental
Heal t h.

(g) The court shall have the discretion to rule that a
first offense of this subsection by a person under the age of
twenty-one (21) years shall be nonadjudicated. Such person shal
be eligible for nonadjudication only once. The Departnent of
Public Safety shall maintain a confidential registry of all cases
whi ch are nonadj udi cated as provided in this paragraph. A judge
who rules that a case is nonadjudicated shall forward such ruling
to the Departnent of Public Safety. Judges and prosecutors
involved in inplied consent violations shall have access to the
confidential registry for the purpose of determ ning
nonadj udi cation eligibility. A record of a person who has been
nonadj udi cated shall be maintained for five (5) years or until
such person reaches the age of twenty-one (21) years. Any person
whose confidential record has been disclosed in violation of this
paragraph shall have a civil cause of action against the person
and/ or agency responsi ble for such disclosure.

(4) In addition to the other penalties provided in this
section, every person refusing a | aw enforcenent officer's request
to submt to a chemcal test of his breath as provided in this
chapter, or who was unconscious at the tine of a chem cal test and
refused to consent to the introduction of the results of such test
in any prosecution, shall suffer an additional suspension of
driving privileges as foll ows:

The Conm ssioner of Public Safety or his authorized agent
shal | suspend the driver's license or permt to drive or deny the

i ssuance of a license or permt to such person as provided for
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first, second and third or subsequent offenders in subsection (2)
of this section. Such suspension shall be in addition to any
suspensi on i nposed pursuant to subsection (1) of Section 63-11-23.
The m ni rum suspensi on i nposed under this subsection shall not be
reduced and no prosecutor is authorized to offer a reduction of
such suspension as part of a plea bargain.

(5) Every person who operates any notor vehicle in violation
of the provisions of subsection (1) of this section and who in a
negl i gent manner causes the death of another or nutil ates,

di sfigures, permanently disables or destroys the tongue, eye, |ip,
nose or any other |inb, organ or nenber of another shall, upon
conviction, be guilty of a separate felony for each such death,
mutilation, disfigurenent or other injury and shall be commtted
to the custody of the State Departnent of Corrections for a period
of time of not less than ten (10) years and not to exceed thirty
(30) years for each such death, nutilation, disfigurenment or other
injury, and the inprisonment for the second or each subsequent
conviction, in the discretion of the court, shall comrence either
at the termnation of the inprisonnent for the preceding
conviction or run concurrently wth the preceding conviction. Any
person charged with causing the death of another as described in
this subsection shall be required to post bail before being

rel eased after arrest.

(6) Upon conviction of any violation of subsection (1) of
this section, the trial judge shall sign in the place provided on
the traffic ticket, citation or affidavit stating that the person
arrested either enployed an attorney or waived his right to an
attorney after having been properly advised. |If the person
arrested enpl oyed an attorney, the nane, address and tel ephone
nunber of the attorney shall be witten on the ticket, citation or
affidavit. The judge shall cause a copy of the traffic ticket,
citation or affidavit, and any other pertinent docunents

concerning the conviction, to be sent to the Conm ssi oner of
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Public Safety. A copy of the traffic ticket, citation or
affidavit and any other pertinent docunents, having been attested
as true and correct by the Comm ssioner of Public Safety, or his
desi gnee, shall be sufficient proof of the conviction for purposes
of determ ning the enhanced penalty for any subsequent convictions
of violations of subsection (1) of this section.

(7) Convictions in other states of violations for driving or
operating a vehicle while under the influence of an intoxicating
|l iquor or while under the influence of any other substance that
has inpaired the person's ability to operate a notor vehicle
occurring after July 1, 1992, shall be counted for the purposes of
determning if a violation of subsection (1) of this sectionis a
first, second, third or subsequent offense and the penalty that
shal | be inposed upon conviction for a violation of subsection (1)
of this section.

(8) For the purposes of determ ning how to inpose the
sentence for a second, third or subsequent conviction under this
section, the indictnent shall not be required to enunerate
previous convictions. It shall only be necessary that the
i ndi ctnment state the nunber of times that the defendant has been
convicted and sentenced within the past five (5) years under this
section to determne if an enhanced penalty shall be inposed. The
anmount of fine and inprisonnment inposed in previous convictions
shall not be considered in calculating offenses to determne a
second, third or subsequent offense of this section.

(9) Any person under the legal age to obtain a license to
operate a notor vehicle convicted under this section shall not be
eligible to receive such license until the person reaches the age
of eighteen (18) years.

(10) Suspension of driving privileges for any person
convicted of violations of Section 63-11-30(1) shall run

consecuti vel y.
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385 (11) The court nmay order the use of any ignition interlock
386 device as provided in Section 63-11-31.

387 SECTION 2. This act shall take effect and be in force from
388 and after July 1, 2005.
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