M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2005

By: Representatives Evans, Straughter To: Public Health and Hunman
Servi ces; Appropriations

HOUSE BI LL NO. 700

AN ACT TO BE KNOWN AS THE PRESCRI PTI ON DRUG FAI R- PRI CI NG ACT
TO PROVI DE FOR LEQ SLATI VE FI NDI NGS AND DEFI NI TI ONS; TO ESTABLI SH
THE PRESCRI PTI ON DRUG FAI R- PRI CI NG PROGRAM W THI N THE DEPARTMENT
OF FI NANCE AND ADM NI STRATI ON TO LOVNER PRESCRI PTI ON DRUG PRI CES
FOR UNI NSURED AND UNDERI NSURED RESI DENTS OF THE STATE; TO PROVI DE
THAT A DRUG MANUFACTURER OR LABELER THAT SELLS PRESCRI PTI ON DRUGS
I N THE STATE MAY VOLUNTARI LY ELECT TO ENTER | NTO A DI SCOUNT OR
REBATE AGREEMENT W TH THE DEPARTMENT; TO PROVI DE THAT THE DI RECTOR
OF THE DEPARTMENT SHALL NEGOTI ATE THE TERMS OF THE DI SCOUNT OR
10 REBATE; TO PROVI DE THAT | F A DRUG MANUFACTURER OR LABELER ELECTS
11 NOT TO AGREE TO A DI SCOUNT OR REBATE, THE DI RECTOR MAY PLACE THEI R
12 PRODUCTS ON THE PRI OR AUTHORI ZATI ON LI ST FOR THE MEDI CAl D PROGRAM
13 AND THE DEPARTMENT SHALL RELEASE THE NAMES OF MANUFACTURERS AND
14 LABELERS THAT DO NOT ENTER I NTO DI SCOUNT OR REBATE AGREEMENTS TO
15 THE PUBLIC, TO REQUI RE RETAI L PHARMACI ES TO DI SCOUNT THE PRI CE OF
16 PRESCRI PTI ON DRUGS SOLD TO PARTI Cl PANTS | N THE PROGRAM TO PROVI DE
17 THAT ALL RESIDENTS OF THE STATE ARE ELI @ BLE TO PARTI CI PATE I N THE
18 PROGRAM TO PROVI DE THAT THE DEPARTMENT SHALL UNDERTAKE OUTREACH
19 EFFORTS TO BU LD PUBLI C AWARENESS OF THE PROGRAM AND MAXI M ZE
20 ENROLLMENT; TO PROVI DE THAT THE DEPARTMENT SHALL REI MBURSE RETAI L
21 PHARMACI ES FOR DI SCOUNTED PRI CES PROVI DED TO PROGRAM PARTI CI PANTS
22 AND DI SPENSI NG FEES; TO PROVI DE PROCEDURES FOR RESOLVI NG
23 DI SCREPANCI ES | N REBATE AMOUNTS; TO ESTABLI SH A SPECI AL FUND I N
24 THE STATE TREASURY TO RECElI VE REBATE FUNDS FROM MANUFACTURERS AND
25 ANY APPROPRI ATED FUNDS FOR THE PROGRAM AND FOR RELATED PURPCSES.

26 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

OCO~NOUITRAWNE

27 SECTION 1. This act shall be known as the "M ssi ssipp

28 Prescription Drug Fair-Pricing Act."
29 SECTION 2. (1) The Legislature finds that:

30 (a) Approximately one (1) in four (4) residents of

31 Mssissippi have no or wholly inadequate prescription drug

32 insurance coverage.

33 (b) These uninsured residents pay excessive prices for
34 prescription drugs, far higher prices than are paid by managed

35 care organi zations, insurance conpanies and the federal governnent
36 for the same nedicines and dosages. |In many cases, these

37 excessive drug prices have the effect of denying residents access
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to nedically necessary care, thereby threatening their health and
safety.

(c) Many residents require repeated doctor or nedical
clinic appoi ntnents, having gotten sicker because they cannot
afford to take the prescriptions prescribed for them Many
residents are admtted to or treated at hospitals each year
because they cannot afford the drugs prescribed for themthat
coul d have prevented the need for hospitalization. Many others
enter expensive institutional care settings because they cannot
afford their necessary prescription drugs that could have
supported them outside of an institution. In each of these
ci rcunst ances, state nedical assistance prograns, including the
Medi caid program literally pay the price.

(d) One mmjor reason uninsured residents pay so nuch
for prescription drugs is that, unlike insured residents, they
have no prescription benefits nanager negotiating a fair price
with the drug conpanies on their behalf.

(e) The state governnent is the only agent that, as a
practical matter, can play an effective role as a market
participant on behalf of all residents who are uninsured or
underinsured. The state can and should act as a prescription
benefit manager, negotiating voluntary drug rebates and using
these funds to reinburse retail pharmacies for offering | ower drug
prices.

(2) The Legislature is enacting this act to create a program
in which the state acts as a participant in the prescription drug
mar ket pl ace, negotiating voluntary rebates from drug conpani es and
using the funds to nake prescription drugs nore affordable to
M ssi ssippi residents. Such a programw || inprove public health
and wel fare, pronote the econom c strength of our society, and
substantially benefit state health assistance prograns, including
t he Medi caid program

SECTION 3. (1) As used in this section:
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(a) "Departnment” means the Departnent of Finance and
Adm ni stration;

(b) "Ofice" nmeans the Ofice of Pharmacy Benefit
Managenent within the Departnment of Finance and Adm nistration;

(c) "Director" neans the Executive Director of the
Departnent of Finance and Adm ni stration;

(d) "Labeler" nmeans an entity or person that receives
prescription drugs froma manufacturer or whol esal er and
repackages those drugs for later retail sale, and that has a
| abel er code fromthe Federal Food and Drug Adm ni stration under
21 Code of Federal Regul ations, 207.20;

(e) "Manufacturer" nmeans a manufacturer of prescription
drugs, and includes a subsidiary or affiliate of a manufacturer;

(f) "Programt nmeans the Prescription Drug Fair-Pricing
Program established in this section;

(g) "Retail pharmacy" nmeans a pharmacy or other
facility or business that dispenses or delivers prescription drugs
to consuners in this state and is registered with the State Board
of Pharnmacy under Section 73-21-105.

(2) (a) The Prescription Drug Fair-Pricing Programis
established within the departnent to | ower prescription drug
prices for uninsured and underinsured residents of the state.

(b) A drug manufacturer or |abeler that sells
prescription drugs in the state may voluntarily elect to enter
into a rebate agreenent with the departnent.

(c) The director shall negotiate discounts and the
terms of rebates froma manufacturer or |abeler.

(d) If a drug manufacturer or |abeler elects not to
agree to a discount or rebate, the director may place those
manuf acturer's or |abeler's products on the prior authorization
list for the state Medicaid program and take simlar actions
involving prior authorization or formularies for any other state

funded prescription drug program The departnment shall pronul gate
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rules creating clear procedures for the inplenentation of this

paragraph. The nanmes of nmanufacturers and | abel ers that do not
enter into discount or rebate agreenents are public information,
and the departnent shall release this information to the public.

(e) Aretail pharmacy shall discount the price of
prescription drugs sold to participants in the prescription drug
programin accordance with the foll ow ng:

(1) The departnent shall establish discounted
prices for drugs covered by a rebate agreenent and shall pronote
the use of efficacious and reduced-cost drugs, taking into
consideration reduced prices for state and federally capped drug
prograns, differential dispensing fees, adm nistrative overhead,
and incentive paynents.

(ii1) Beginning July 1, 2006, a retail pharmacy
shal |l offer prescription drugs at or below the negotiated rate,
pl us a dispensing fee designated by the director.

(ti1) No later than January 1, 2007, a retai
pharmacy shall offer prescription drugs at or below the initial
price levels specified in subparagraph (ii) m nus the anpunt of
any di scount or rebate paid by the state to the retail pharnacy.
These di scounted price levels shall be calculated by the director.
In determning the discounted price levels, the director shal
consi der an average of all rebates weighted by sal es of drugs
subj ect to these rebates over the nost recent twelve-nonth period
for which the information is avail able.

(f) Al residents of the state are eligible to
participate in the program The departnent shall establish
sinplified procedures for issuing programenrollnment cards to
eligible residents. The departnment shall undertake outreach
efforts to build public awareness of the program and maxi m ze

enrol l ment by eligible residents.
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(g) (i) The departnment nmay not inpose transaction
charges on retail pharnmacies that submt clains or receive
paynments under the program

(iti) Aretail pharmacy shall submt clainms to the
departnment to verify the anmount charged to program participants.

(tii1) On a weekly or biweekly basis, the
departnent shall reinburse a retail pharnmacy for discounted prices
provided to program participants and di spensing fees set by the
director.

(itv) The departnent shall collect fromthe retai
pharmaci es utilization data necessary to cal cul ate the anmpbunt of
the rebate fromthe manufacturer or |abeler. The departnent shal
protect the confidentiality of all information subject to
confidentiality protection under state or federal law, rule or
regul ati on.

(h) Discrepancies in rebate amunts nust be resol ved
usi ng the process established in this paragraph.

(1) If there is a discrepancy in the
manuf acturer's or | abeler's favor between the anmount cl ained by a
pharmacy and the anount rebated by the manufacturer or |abeler,
the departnent, at the departnent's expense, may hire a nutually
agr eed- upon i ndependent auditor. If a discrepancy still exists
followng the audit, the manufacturer or |abeler shall justify the
reason for the discrepancy or nmake paynent to the departnent for
any additional anmount due.

(it) If there is a discrepancy against the
interest of the manufacturer or labeler in the information
provi ded by the departnent to the manufacturer or |abeler
regardi ng the manufacturer's or |abeler's rebate, the manufacturer
or labeler, at the manufacturer's or |abeler's expense, may hire a
nmut ual | y agr eed-upon i ndependent auditor to verify the accuracy of
the data supplied to the departnent. |If a discrepancy stil

exists following the audit, the departnent shall justify the
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reason for the discrepancy or refund to the manufacturer any
excess paynent nmade by the manufacturer or |abeler.

(iii1) Follow ng the procedures established in
subparagraph (i) or (ii), either the departnent or the
manuf acturer or |abeler may request a hearing. Supporting
docunent ati on nust acconpany the request for a hearing.

(1) The Prescription Drug Fair-Pricing Program Fund is
established as a special fund in the State Treasury to receive
funds from nmanufacturers and | abel ers who pay rebates and any
appropriations or allocations designated for the fund. The
purposes of the fund are to reinburse retail pharnacies for
di scounted prices provided to program participants, and rei nburse
the departnent for the costs of adm nistering the program
i ncluding contracted services, conputer costs, professional fees
paid to retail pharnacies and ot her reasonabl e program costs.
Unexpended anpbunts renaining in the fund at the end of a fiscal
year shall not |lapse into the State General Fund, and any i nterest
earned on anmounts in the fund shall be deposited to the credit of
the fund. These funds shall be used only for the purposes of the
program

(j) The departnment shall report the enroll nent and
financial status of the programto the Legislature by the first
week in Decenber.

(k) In inplementing this section, the departnent shal
coordinate wth other governnental prograns to increase efficiency
and, where it is beneficial to another state program conbine drug
pricing negotiations to maxi mze drug rebates for this and ot her
prograns, including the state Medicaid program The Division of
Medi caid and the State and School Enpl oyees Heal th I nsurance Pl an
may utilize this programfor their pharmacy benefit managenent.

(1) The departnent may adopt rules to inplenment the

provi sions of this section.
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(m The departnment may seek any waivers of federal |aw,

rule or regulation necessary to inplenent the provisions of this

secti on.

SECTI ON 4.

Thi s act shall

and after July 1, 2005.
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ST:

Prescription Drug Fair-Pricing Act;

take effect and be in force from

enact .



