M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2005

By:

OCO~NOUITRAWNE

Representative Wat son To: Judiciary A

HOUSE BI LL NO. 543

AN ACT ENTI TLED THE M SSI SSI PPl | DENTI TY AND HERI TAGE
PROTECTI ON ACT OF 2005; TO SET FORTH PROVI SI ONS THAT PROTECT AN
I NDI VI DUAL' S RI GHT TO CONTRCL, EXPLO T AND LI CENSE THE COWVMERCI AL
USE OF H'S OR HER I DENTI TY; TO CREATE A PROPERTY RI GHT I N AN
| NDI VI DUAL' S | DENTI TY; TO DEFI NE | DENTI TY AS ANY | NCI DENT OF AN
I NDI VI DUAL" S PERSONA, | NCLUDI NG AN | NDI VI DUAL" S NAME, VA CE,
SI GNATURE, PHOTOGRAPH OR LI KENESS; TO CREATE A ClVIL ACTI ON
AGAI NST ANY PERSON WHO USES AN | NDI VI DUAL' S | DENTI TY W THOUT THE
I NDI VI DUAL" S CONSENT; TO MAKE AN EXCEPTI ON FOR THE FAI R USE OF AN
| DENTI TY THAT | NCLUDES I TS USE | N NEWS, PUBLI C AFFAI RS AND
EDUCATI ON; TO PROVI DE REMEDI ES FOR THE UNLAWFUL USE OF AN
| DENTI TY; TO PROVI DE THAT WHEN THE PROPERTY RI GHT | S ABANDONED OR
TERM NATED, | T FALLS I NTO THE PUBLI C DOVAI N; AND FOR RELATED
PURPGOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. For purposes of this act, the follow ng words and

phrases shall have the neanings ascribed to themin this section:
(a) "Individual” neans a human bei ng, whether |iving or
deceased.
(b) "ldentity" neans one or nore incidents of an
i ndi vi dual 's persona or conbi nation thereof, including his or her
nane, voice, signature, photograph or |ikeness, by which the
uni queness of that particular individual could be discerned and
di stingui shed fromothers, so that the biography, fane,
acconplishnents, talents, reputation or other tangi ble and
i ntangi ble el enents of his or her persona could be used for
commer ci al purposes by other persons.
(c) "Person" neans any living human being, firm
associ ation, partnership, corporation, limted liability conpany,
limted liability partnership, joint-stock conpany, syndicate,
receiver, comon-law trust, conservator, statutory trust, or any
ot her concern by what ever nanme known or however organi zed, formned,

or created, and includes not-for-profit corporations,
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associ ati ons, educational and religious institutions, political
parties, comrunity, civic or other organization.

(d) "Definable group” neans an assenbl age of
i ndi vi dual s exi sting or brought together with or w thout
interrelation, orderly form or arrangenent, including, but not
limted to, a cromd at any sporting event, parade, or festival;
cromd in the street or at a public building;, the audience at any
theatrical or stage production; a glee club; or sports team

(e) "Photograph” nmeans any photograph or phot ographic
reproduction, still or noving, or any videotape, digital video
file or live television transm ssion of any individual so that the
individual is readily identifiable.

(f) "Fair use" neans the use of an individual's
identity for purposes of criticism comrent, news reporting,
public affairs, sports broadcasts, teaching, schol arship and
research by anot her person.

SECTION 2. (1) On the effective date of this act, every

i ndi vi dual shall have a property right in his or her identity and
its use in any medium and i n any manner what soever.

(2) The individual's right set forth in subsection (1) of
this section is freely assignable in whole or in part. Such right
does not expire upon the death of the individual so protected,
whet her or not the right was comrercially exploited by the
i ndi vidual during his or her lifetime, but is descendible to the
executors, heirs, assigns or |egatees of the deceased individual,
subject only to the abandonnent and term nation provisions of this
act .

SECTI ON 3. Any person who uses the identity of any

i ndi vidual, in any manner which does not constitute a fair use, or
in any nediumas an item of commerce on or for purposes of

advertising products, nerchandi se, goods or services, for purposes
of fund raising, solicitation of donations, or for purposes of the

purchase of products, nerchandi se, goods or services, shall be
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liable in a civil action, unless the person has obtained (a) the
prior consent of the individual, (b) the prior consent of the
mnor's parent or |legal guardian if the individual is a mnor, or
(c) the prior consent of the executor or admnistrator, heirs,

| egatees or assigns of the individual, if the individual is
deceased. The fair use of an individual's identity by a person
does not infringe on the individual's property right in his
identity and does not create liability under this section.

SECTION 4. (1) The chancery court shall have ori ginal

jurisdiction for any action arising under the provisions of this
act. In the exercise of its sound discretion and upon proper
proof, the court may grant all appropriate equitable relief,
including any injunctive relief deemed necessary to prevent or
restrain the unauthorized use or infringenment of the property
right set forth in this act.

(2) An individual, or in the case of a deceased individual
his or her executor, adm nistrator, heir or |egatees, shall be
entitled to recover the actual damages suffered as a result of the
infringenment of the individual's property right in his identity,
together with any profits attributable to the use or infringenent
that are not taken into account in conputing actual damages. The
profit, or lack therof, attributable to any unauthorized use or
infringenment of an individual's right shall not be criteria for
finding liability.

(3) In addition to all other equitable and | egal renedies
that are provided in this act or under any other state |law, at any
tinme while an action under this act is pending, the court may
order the inpoundnent, on such terns as it may deem reasonabl e, of
all materials or any part thereof clained to have been nmade or
used in violation of the individual's property right in his
identity, and of all plates, nolds, matrices, nmasters, tapes, film
negatives, digital conputer files or other articles by neans of

which the materials may be reproduced.
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(4) As part of a final judgnent or decree, the court may
order the destruction or other reasonable disposition of al
materials found to have been nmade or used in violation of the
i ndividual's property right in his identity, and of all plates,
nol ds, matrices, masters, tapes, filmnegatives, digital conputer
files or other articles by nmeans of which the materials may be
repr oduced.

(5 In any civil action under this act, the court may all ow,
inits discretion, the recovery of punitive danages in
ci rcunstances involving intentional or reckless disregard of an
individual's right conferred under this act. Further, the court,
inits discretion, may grant to the prevailing party or parties in
any action under this act reasonable attorney's fees and costs
associated wth the action.

(6) Al renedies provided for in the act are cumul ative and
shall be in addition to any others provided by |aw or equity.

SECTION 5. (1) Wth regard only to deceased i ndividuals,

the property right in identity granted under this act shall be
deened to be pernmanently abandoned when the executors, assigns,
heirs, or devisees of the deceased individual discontinue good
faith efforts to commercially exploit the individual's right in
the ordinary course of trade and with intent not to resume those
efforts. Failure to comercially exploit these rights for three
(3) consecutive years after the effective date of this act shal
be prima facie evidence that the property right has been
abandoned. Upon a finding by a court of conpetent jurisdiction
that the property right has been abandoned, the right shall fal
into the public domain.

(2) In the event that there is no personal representative,
heir, | egatee or assign of a deceased individual, the individual
and property right in his identity set forth herein shal

termnate, and it shall fall into the public domain.
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132 SECTION 6. This act shall take effect and be in force from
133 and after July 1, 2005.
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