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Representatives M ns, Barnett To: Judiciary A

HOUSE BI LL NO. 528

AN ACT TO PROVI DE THAT ALL MALPRACTI CE CLAI MS SHALL BE
REVI EWVED BY A MEDI CAL REVI EW PANEL; TO ALLOW PARTI ES TO MJTUALLY
AGREE TO OPT QUT OF TH S REQUI REMENT; TO ESTABLI SH THE MEMBERSHI P
REVI EW PANEL; TO PROVI DE WHAT EVI DENCE MAY BE CONSI DERED BY THE
PANEL; TO PROVI DE THE FORM OF THE DECI SI ON; TO PROVI DE FOR
PANELI ST | MVUNI TY AND COVPENSATI ON; TO PROVI DE THAT THE LOSI NG
PARTY SHALL PAY ATTORNEY FEES TO THE PREVAI LI NG PARTY UNDER
CERTAI N Cl RCUMSTANCES; AND FOR RELATED PURPOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. Medical review panel

(1) dains; statute of limtations.
(a) Definitions. For purposes of this section:

(i) "Board" means the Tort C ains Board
established by Section 11-46-18, M ssissippi Code of 1972.

(ii) "Health care provider" neans a person
partnership, limted liability partnership, limted liability
conpany, corporation, facility, or institution |icensed by this
state to provide health care or professional services as a
physi ci an, hospital, institution for the aged or infirm comunity
bl ood center, tissue bank, dentist, registered or |icensed
practical nurse or certified nurse assistant, anbul ance service,
certified registered nurse anesthetist, nurse-mdw fe, |icensed
m dwi fe, pharnmaci st, optonetrist, podiatrist, chiropractor,
physi cal therapist, occupational therapist, psychol ogist, social
wor ker, |icensed professional counselor, or any nonprofit facility
consi dered tax-exenpt under Section 501(c)(3), Internal Revenue
Code, pursuant to 26 USCS 501(c)(3), for the diagnosis and
treatment of cancer or cancer-rel ated di seases, whether or not
such a facility is required to be licensed by this state, or any

prof essional corporation a health care provider is authorized to
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formunder the M ssissippi Code of 1972, or any partnership,
limted liability partnership, limted liability conpany, or
corporation whose business is conducted principally by health care
providers, or an officer, enployee, partner, nenber, sharehol der,
or agent thereof acting in the course and scope of his enploynent.

(tii) "Malpractice" neans any unintentional tort
or any breach of contract based on health care or professional
services rendered, or which should have been rendered, by a health
care provider, to a patient, including failure to render services
tinmely and the handling of a patient, including |oading and
unl oadi ng of a patient, and also includes all legal responsibility
of a health care provider arising fromacts or omssions in the
training or supervision of health care providers, or fromdefects
in blood, tissue, transplants, drugs and nedicines, or from
defects in or failures of prosthetic devices, inplanted in or used
on or in the person of a patient.

(b) (i) Al malpractice clains against health care

providers, other than clains validly agreed for subm ssion to a
| awful 'y binding arbitration procedure, shall be reviewed by a
nmedi cal review panel as provided in this section unless al
parties specifically waive the use of the nedical review panel.

(i1i) An action against a health care provider or
his insurer cormmenced in any court shall be presented to a nedi cal
revi ew panel and an opinion rendered by the panel pursuant to this
section, and the court's request for review shall constitute a
stay pending the panel's deci sion.

(ti1) The request for review of a mal practice
cl ai munder this section shall be nade by the court on its own
notion or on the notion of any party.

(c) (i) The request for review nmust be in witing,

delivered to the board in person or by certified or registered

United States mail, and include as an exhibit the conplaint fil ed.
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(11) Each defendant shall file a witten answer
within thirty (30) days of service of the request. If the
defendant fails to file an answer as required, the board shal
notify the defendant of the obligation to file and penalty for
failure to file; notice shall be by certified or registered United
States mail. |If the defendant has not filed within thirty (30)
days of the receipt of the notice specified in this subparagraph
(i), the request for review shall be dism ssed; the panel, if
formed, shall be dissolved, and the plaintiff shall be allowed to
proceed in court upon the conplaint filed.

(2) Dismssal of review, dissolution of panel.

(a) During the pendency of proceedings under this
section, a health care provider agai nst whom a cl ai m has been
filed may raise any exception or defenses avail able pursuant to
M ssi ssi ppi | aw, whether a procedural, statute of limtations or
ot her exception or defense, at any tinme w thout need for
conpl etion of the review process by the nedical review panel.

(b) If the court finds for the party raising the

exception or defense, that party shall be dismssed. |If there are
no defendants remai ning, the panel, if established, shall be
di ssol ved.

(3) Conposition and sel ection of panel.

(a) The nedical review panel shall consist of three (3)
physi ci ans who each hold an unlimted |icense to practice nedicine
in Mssissippi and one (1) attorney who shall be the nonvoting
chair of the panel. The parties may agree on the attorney nenber
of the nedical review panel within thirty (30) days after the
filing of the answer; if no agreenent can be reached, then the
attorney nmenber of the nedical review panel shall be selected as
fol | ows:

(1) The board shall draw five (5) names at random
fromthe list of attorneys nmaintained by the board who have

nmedi cal mal practice experience. The nanes of judges, nagistrates,
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district attorneys and assistant district attorneys shall be
excluded if drawn and new nanes drawn in their place. After
selection of the attorney nanes, the board shall notify the
parties of the attorney nanmes fromwhich the parties, within five
(5) days, may choose the attorney nenber of the panel. |If no
agreenent can be reached within five (5) days, the parties shal
imediately initiate a procedure of selecting the attorney by each
striking two (2) nanes alternately, with the plaintiff striking
first and so advising the defendant of the name of the attorney so
stricken; thereafter, the defendant and the plaintiff shal
alternately strike until both sides have stricken two (2) nanes
and the remaining name shall be the attorney nenber of the panel.
If either the plaintiff or defendant fails to strike, the board
shall strike for that party within five (5) additional days.

(ii) After the striking, the board shall notify
the attorney and all parties of the name of the sel ected attorney.
An attorney who has a conflict of interest shall decline to serve.

(b) The attorney shall act as chairman of the panel and
shall have no vote. The chairman shall preside at panel neetings,
advi se the panel as to questions of law, and shall prepare the
opi ni on of the panel as required in subsection (7) of this
section. It is the duty of the chairman to expedite the sel ection
of the other panel nenbers, to convene the panel and expedite the
panel's review of the proposed conplaint. The attorney chairnman
shal | establish, by order, a reasonable schedule for subm ssion of
evi dence to the nedical review panel, but nust allow sufficient
time for the parties to make full and adequate presentation of
related facts and authorities within one hundred twenty (120) days
foll ow ng selection of the panel.

(c) The qualification and sel ection of physician
nmenbers of the nedical review panel shall be as foll ows:

(1) Al physicians who hold a |license to practice

medicine in the State of M ssissippi and who are engaged in the
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active practice of nedicine in this state, whether in the teaching
prof ession or otherw se, shall be available for selection and,
unl ess excused for cause, required to serve upon sel ection.

(i11) Each party to the action shall have the right
to select one (1) physician and upon sel ection the physician shal
be required to serve.

(tii1) Wen there are multiple plaintiffs or
def endants, there shall be only one (1) physician sel ected per
side. The plaintiff, whether single or multiple, shall have the
right to select one (1) physician, and the defendant, whether
single or nultiple, shall have the right to select one (1)
physi cian. The two (2) physicians so chosen shall jointly sel ect
the third physician. |If the two (2) physicians cannot agree on
the selection of the third physician within thirty (30) days, then
the third physician shall be selected by the Tort C ai ns Board.

(tv) If any defendant is a physician, the
physi ci ans sel ected nust be of the same specialty as at |east one
(1) physician defendant.

(v) Parties and their attorneys are absolutely
prohi bited fromcontact with the physician whose nane is
submtted, either before or after subm ssion. No physician may be
informed of the nethod of any panel nenber's selection.

(vi) No physician may be selected to serve on nore
than four (4) medical review panels in a twelve-nonth period.

(vii) The physician selection process shall be
conpleted within thirty (30) days of the selection of the attorney
chai r man.

(d) Attorneys and physicians sel ected shall disclose
any financial, enploynent, or personal or famly ties to any party
or attorney for a party. Any conflict that cannot be resol ved
shal | be decided by the court upon the notion of any party.

(4) Evidence.
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(a) The evidence to be considered by the nedical review
panel shall be pronptly submtted by the respective parties in
witten formonly.

(b) The evidence may consi st of:

(i) Medical records;

(i1) Sworn statenents;

(ti1) Expert reports signed by experts;

(iv) Deposition transcripts;

(v) Any other evidence allowed by the nedical
review panel or submitted by the parties.

(c) Depositions of the parties only may be taken, and
may be taken prior to the convening of the panel.

(d) Upon request of any party or panel nenber, the
board shall issue subpoenas and subpoenas duces tecumin aid of
the taking of depositions and the production of docunentary
evi dence for inspection, copying or both.

(e) The plaintiff nust sign a valid authorization
al l ow ng defendants to obtain the plaintiff's nmedical records.
The defendant shall treat all nmedical records in a confidenti al
manner and shall not disclose the contents of the records to
anyone ot her than the panel or other experts; all other experts
must treat the plaintiff's records as confidential.

(f) The board shall send a copy of the evidence to each
menber of the panel.

(5) Hearings. (a) After subm ssion of all evidence and
upon ten (10) days' notice to the other side, either party or the
panel shall have the right to convene the panel at a tinme and
pl ace agreeable to the nenbers of the panel; each party is
entitled to request only one (1) hearing. The panel may hold as
many hearings as it chooses. The purpose of a hearing is to ask
questions as to additional evidence needed and to afford an

opportunity to nmake oral presentation of the facts. The chairman
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of the panel shall preside at all hearings, which shall be
i nformal .

(b) The following are | ocations where hearings may be
hel d:

(i) At a courthouse or other avail able public
building in the county where the act or omssion is alleged to
have occurr ed.

(ii1) The attorney chairman shall decide the
| ocation in the event of any dispute.

(ti1) Private offices in the county where the act
or omssion is alleged to have occurred nay be used if there is no
cost or if the parties pay for the cost.

(6) Panel deliberations and decision. After receiving al
evidence fromthe parties, the panel shall convene to discuss the
evi dence presented not |ess than one (1) tine, and, not later than
sixty (60) days after receiving all evidence fromthe parties,
shall render a witten decision signed by the panelists, together
wth witten reasons for their conclusions, as follows:

(a) There was a breach of the appropriate standard of
care;

(b) There was not a breach of the appropriate standard
of care; or

(c) \Wether the defendant or defendants failed to
conply with the appropriate standard of care cannot be determ ned.

(7) Formof decision. The decision reached by the nedical
review panel shall be in witing, shall state the facts upon which
it is based, shall be of public record, and shall be adm ssible as
evidence in the civil case filed.

(8) Panelist imunity. A panelist shall have absolute
immunity fromcivil liability for all conmunications, findings,
opi nions and concl usions nmade in the course and scope of duties
prescribed by this section.

(9) Panelist conpensation.
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(a) (i) Each physician nenber of the nedical review
panel shall be paid a fee of Five Hundred Dol lars ($500.00) for
all work perfornmed as a nenber of the panel, and in addition
thereto, per diemas provided in Section 25-3-69, M ssissippi Code
of 1972, and travel expenses as would be calculated for a state
enpl oyee pursuant to Section 25-3-41, M ssissippi Code of 1972.

(i1i1) The attorney chairman of the nedical review
panel shall be paid at the rate of One Hundred Fifty Dollars
($150. 00) per hour, not to exceed a total of Three Thousand
Dol lars ($3,000.00), for all work perfornmed as a nmenber of the
panel, and in addition thereto, per diemas provided in Section
25- 3-69, M ssissippi Code of 1972, and travel expenses as woul d be
calcul ated for a state enployee pursuant to Section 25-3-41,

M ssi ssi ppi Code of 1972.

(b) The costs of the nedical review panel shall be
split between the parties. The panel nenbers shall by affidavit
request the paynent due under this subsection (9) fromthe board,
which in turn shall bill the parties for the proportionate share
of each party.

(10) Delivery and effect of decision. The chairnman shal
submt a copy of the panel's report to the board and all parties
and attorneys by registered or certified mail wthin five (5) days
after the panel renders its opinion. The panel's report shall be
of public record.

(11) Allocation of attorney fees and expenses.

(a) If the decision of the panel finds for the
def endant and the defendant prevails in court, the plaintiff shal
pay reasonabl e attorney fees and expenses of the defendant to be
determ ned by the court.

(b) If the decision of the panel finds for the

plaintiff:

(1) The plaintiff may submt a witten settl enent
offer for a sumcertain to the defendant. |f the defendant
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rejects the settlenent offer, the plaintiff prevails in court, and
the judgnent is equal to or greater than the settlenment offer, the
def endant shall pay reasonable attorney fees and expenses of the
plaintiff to be determ ned by the court.

(i1i1) The defendant also may submt a witten
settlenment offer for a sumcertain to the plaintiff. [If the
plaintiff rejects the settlenent offer and the defendant prevails
in the subsequent court action, or the plaintiff prevails but the
judgnent is less than the defendant's settlenent offer, the
plaintiff shall pay reasonable attorney fees and expenses of the
defendant to be determ ned by the court.

SECTION 2. This act shall take effect and be in force from

and after July 1, 2005.
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