M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2005

By: Representative Warren To: Public Health and Hunman
Servi ces

HOUSE BI LL NO. 246

1 AN ACT TO REENACT SECTI ONS 73-14-1 THROUGH 73-14-47,

2 MSSISSIPPI CODE OF 1972, WH CH REGULATES HEARI NG Al D DEALERS; TO
3 AMEND SECTI ON 73-14-49, M SSI SSI PPl CODE OF 1972, TO EXTEND THE

4 REPEALER ON THOSE SECTI ONS; AND FOR RELATED PURPOSES.

5 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
6 SECTION 1. Section 73-14-1, M ssissippi Code of 1972, is

7 reenacted as foll ows:

8 73-14-1. The State Board of Health established and enpowered
9 by Section 41-3-1 et seq., Mssissippi Code of 1972, shal

10 discharge as additional duties and responsibilities the provisions
11 of this chapter in the exam nation, |icensing and regul ati on of

12 persons who sell and fit hearing aids and who test hearing while
13 engaged in the selling and fitting of hearing aids.

14 SECTION 2. Section 73-14-3, M ssissippi Code of 1972, is

15 reenacted as foll ows:

16 73-14-3. The followi ng definitions apply as used in this

17 chapter, unless the context otherw se requires:

18 (a) The "board" neans the M ssissippi State Board of

19 Health.

20 (b) "License" includes a tenporary |icense.

21 (c) "Hearing aid" shall nean any wearable instrunent or
22 device designed for or offered for the purpose of aiding or

23 conpensating for inpaired hunman hearing and any parts,

24 attachnents, or accessories, including ear nolds, but excluding
25 such things as tel ephone devices, batteries and cords.

26 (d) "Hearing aid specialist” nmeans an i ndi vi dual

27 licensed by the board to engage in the practice of dispensing and
28 fitting hearing aids.
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(e) "Practice of dispensing and fitting hearing aids"
means the eval uation or neasurenent of powers or range of human
heari ng by neans of an audi oneter and the consequent sel ection or
adaptation or sale of hearing aids intended to conpensate for
hearing | oss, including the nmaking of an inpression of the ear.

(f) "Sell"™ or "sale" neans any transfer of title or of
the right to use by |ease, bailnent, or any other contract,
excl udi ng whol esal e transactions with distributors or dealers.

(g) "Unethical conduct"” neans:

(1) The obtaining of any fee or the nmaking of any
sale by fraud or m srepresentation.

(i1) Know ngly enploying directly or indirectly
any suspended or unlicensed person to performany work covered by
this chapter.

(1i1) Representing that the professional services
or advice of a physician or audiologist will be used or made
available in the selling, fitting, adjustnent, nmaintenance or
repair of hearing aids when that is not true, or using the words
"doctor,"” "clinic,"” "clinical," and/or "research audi ol ogi st,"
"audi ol ogic,"” or any other |ike words, abbreviations or synbols
whi ch tend to connote audi ol ogi cal or professional services, when
such use is not accurate.

(tv) Permtting another to use his license or
certificate or endorsenent.

(v) Quoting prices of conpetitive hearing aids or
devices wi thout disclosing that they are not the present current
prices, or show ng, denonstrating, or representing conpetitive
nodel s as bei ng current nodels when such is not the fact.

(vi) Imtating or sinmulating the trademarks, trade
nanes, brands or |abels of conpetitors with the capacity and
tendency or effect of m sleading or deceiving purchasers or

prospective purchasers.
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(vii) Defam ng conpetitors by falsely inputing to
t hem di shonorabl e conduct, inability to performcontracts,
questionable credit standing, or by other false representations,
or falsely disparaging the products of conpetitors in any respect,
or their business nethods, selling prices, values, credit ternmns,
policies or services.

(viii) Stating or inplying that the use of any
hearing aid will restore or preserve hearing, prevent or retard
progression of a hearing inpairnent.

(ix) Dispensing and selling a hearing aid to a
child under the age of eighteen (18) years who has not been
exam ned and cleared for hearing aid use by a licensed physician
within a six-nmonth period inmediately prior to di spensing and
selling the hearing aid.

(x) Representing hinself as being an audi ol ogi st
as defined in Section 73-38-3.

SECTION 3. Section 73-14-5, M ssissippi Code of 1972, is
reenacted as foll ows:

73-14-5. (1) This chapter is not intended to prevent any
person fromengaging in the practice of neasuring human heari ng
for the purpose of selection of hearing aids, provided such person
or organi zati on enpl oyi ng such person does not sell hearing aids
or accessories thereto, except in the case of ear nolds to be used
only for the purpose of audiol ogic eval uation.

(2) This chapter shall not apply to any physician or surgeon
| icensed by the State of M ssissippi.

(3) This chapter does not apply to a person while he is
engaged in the fitting of hearing aids, provided it is part of the
academ c curriculumof an accredited institution of higher
education or part of a program conducted by a public tax-supported
institution or agency or nonprofit organization, unless such
person or institution or agency sells hearing aids, and/or

accessories, except ear nolds.

H B. No. 246 *HRO3/R552*
05/ HRO3/ R552
PAGE 3 (CTE\LH)



94

95

96

97

98

99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
121
122
123
124
125

SECTION 4. Section 73-14-7, M ssissippi Code of 1972, is
reenacted as foll ows:
73-14-7. (1) The powers and duties of the M ssissippi State

Board of Health under this chapter are as foll ows:

(a) To authorize all disbursenents necessary to carry
out the provisions of this chapter.

(b) To supervise and adm ni ster qualifying exam nations
to test the know edge and proficiency of applicants for a |license.

(c) To license persons who apply to the board and who
are qualified to practice the fitting, dispensing and selling of
hearing ai ds.

(d) To purchase and nmaintain or rent audionetric
equi pnrent and facilities necessary to carry out the exam nation of
applicants for license.

(e) To issue and renew |icenses.

(f) To suspend or revoke licenses pursuant to this
chapter.

(g) To appoint representatives to conduct or supervise
t he exam ning of applicants for |icense.

(h) To designate the tinme and place for exam ning
applicants for license.

(i) To make and publish rules and regul ati ons not
i nconsistent with the laws of this state which are necessary to
carry out the provisions of this chapter, in conpliance with the
provi sions of Section 25-43-1 et seq., M ssissippi Code of 1972,
which is the Adm nistrative Procedures Law.

(j) To require the periodic inspection and calibration
of audionetric testing equi pnent and to carry out the periodic
i nspection of facilities of persons who practice the fitting or
selling of hearing aids.

(k) To establish m ninumrequirenents of test

procedures and test equipnent to be used in the fitting of hearing
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aids pursuant to this chapter, also the retention of all fittings
and records of fittings by the dealer.

(2) The Hearing Ald Advisory Council appointed pursuant to
Section 73-14-7 is hereby continued and reconstituted as foll ows:

The council shall consist of seven (7) nenbers, four (4) of
whom are |icensed hearing aid specialists who do not currently
hol d any other professional |icense regulated by the State Board
of Health, one (1) of whomis a |licensed audi ol ogist, one (1) of
whomis a |licensed physician, board certified in otol aryngol ogy,
and one (1) of whomis a person of the board' s own choosing from
the state at large, and said person shall be hearing inpaired.
The person of the board's choosing shall not be a nenber of nor
have personal interest in any organi zation associated with hearing
ai d specialists.

No person shall serve nore than two (2) full consecutive
terms. No nore than three (3) nenbers shall be appointed to said
council fromany one (1) Suprene Court district. The hearing aid
speci al i st appointnents may be nade froma list of at |east three
(3) licensed hearing aid specialists furnished by the M ssissipp
Hearing Al d Deal er Association, or its successor, for each vacancy
on the council, who have practiced and resided for three (3) years
in the state. The audi ol ogi st appointnment nay be made froma |i st
of at least three (3) licensed audiol ogists furnished by the
M ssi ssi ppi Speech and Hearing Association, who has practiced and
resided for three (3) years in the state. The |licensed physician
appoi ntnment may be nmade froma list of at |least three (3) board
certified otolaryngol ogi sts furnished by the M ssissippi Eye, Ear,
Nose and Throat Associ ation, who has practiced and resided for
three (3) years in the state. Appointnents to the council to fil
a vacancy occurring for other than expiration of a termshall only
be made for the remainder of the expired term The council shal
promul gate such rules and regul ations by which it shall conduct

its business. Menbers of the council shall receive no salary for
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services perfornmed on the council but may be reinbursed for their
reasonabl e and necessary actual expenses incurred in the
performance of the sanme, from funds provided for such purpose.
The council shall assist and advise the board in the devel opnent
of regul ations and standards governing the |icensure of hearing
aid dealers. Council nenbers may be renoved fromoffice if found
guilty of any violation of any provision of this chapter. A
counci |l nenber subject to formal disciplinary proceedi ngs shal
disqualify hinmself fromany council business until the charge is
resolved. A nmenber nust also disqualify hinself fromany counci
busi ness on which he may not make an objective eval uati on and/ or
deci si on.

SECTION 5. Section 73-14-13, M ssissippi Code of 1972, is
reenacted as foll ows:

73-14-13. Any person who practices the fitting or dispensing
of hearing aids shall deliver to each person supplied with a
hearing aid, by himor at his order or direction, a bill of sale
whi ch shall contain his signature and show the address of his
regul ar place of practice and the nunber of his |license, together
with a description of the make and nodel of the hearing aid
furni shed, the serial nunber of the hearing aid furnished, and the
anount charged therefor. The bill of sale shall also reveal the
condition of the hearing device and whether it is new, used or
rebuilt.

SECTION 6. Section 73-14-15, M ssissippi Code of 1972, is
reenacted as foll ows:

73-14-15. No person shall engage in the sale or practice of
di spensing and fitting hearing aids or display a sign or in any
ot her way advertise or hold hinself out as a person who practices
the dispensing and fitting of hearing aids unless he holds a
current, unsuspended, unrevoked |icense by the board as provi ded

inthis chapter. The license required by this section shall be
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kept conspi cuously posted in his office or place of business at
all tinmes.

SECTION 7. Section 73-14-17, M ssissippi Code of 1972, is
reenacted as foll ows:

73-14-17. An applicant for a license shall pay a fee of One
Hundred Dol | ars ($100.00) and shall show to the satisfaction of
t he board that he:

(a) Is twenty-one (21) years of age or ol der.
(b) Has an education equivalent to a four-year course
in an accredited high school.

No governnental entity or agency shall be required to pay the
fee or fees set forth in this section.

Each application or filing nade under this section shal
i nclude the social security nunber(s) of the applicant in
accordance wth Section 93-11-64, M ssissippi Code of 1972.

SECTION 8. Section 73-14-19, M ssissippi Code of 1972, is
reenacted as foll ows:

73-14-19. An applicant for a license who is notified by the
board that he has fulfilled the requirenents of Section 73-14-17
and upon paying a testing fee determ ned by the departnent as
necessary to cover the expense of the admnistration of the
exanmi nation not to exceed One Hundred Fifty Dollars ($150.00),
shal | appear at a tinme, place and before such persons as the board
may designate, to be exam ned by witten and practical test in
order to denonstrate that he is qualified to practice the fitting,
di spensing and selling of hearing aids.

SECTION 9. Section 73-14-21, M ssissippi Code of 1972, is
reenacted as foll ows:

73-14-21. The exami nation provided in Section 73-14-19 shal
be sel ected by the board, wth advice of the council, and may al so
include an oral exam nation at the discretion of the board. The
tests under this section shall not include questions requiring a

nmedi cal or surgical education. It is the intent of this section
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that the exans adm ni stered under this chapter be of such a |evel
as to provide that at a m nimum an individual having a high schoo
education or its equivalent and with appropriate study, training
and supervi sion under the direction of a qualified hearing aid
speci alist should be able to pass.

SECTI ON 10. Section 73-14-23, M ssissippi Code of 1972, is
reenacted as follows:

73-14-23. The board shall register each applicant who
satisfactorily passes the exam nation and then issue such
applicant a license. The license shall be effective until July 1
next follow ng issuance.

SECTION 11. Section 73-14-25, M ssissippi Code of 1972, is
reenacted and as foll ows:

73-14-25. The departnent may |license as a hearing aid
specialist, and furnish a certificate of |icensure, to any
appl i cant who presents evidence, satisfactory to the departnent of
havi ng passed an exam nation before a simlar lawfully authorized
exam ni ng agency or board of hearing aid specialists of another
state or the District of Colunbia, if the standards for
registration of hearing aid specialists or for licensure as a
hearing aid specialist in such state or district are determ ned by
the departnent to be as high as those of this state, and if that
jurisdiction affords licensees of this state reciprocity.

Any person making application for licensure under the
provi sions of this section may, at the discretion of the board, be
required to pass an exam nati on sel ected by the board.

SECTI ON 12. Section 73-14-27, M ssissippi Code of 1972, is
reenacted as follows:

73-14-27. (1) An applicant who fulfills the requirenments of
Section 73-14-17 and who has not previously applied to take the
exam nation provided under Section 73-14-19 may apply to the board

for a tenporary |icense.
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(2) Upon receiving an application provided under subsection
(1) of this section, the board shall issue a tenporary |icense
whi ch shall entitle the applicant to practice the fitting and
di spensing of hearing aids for a period ending thirty (30) days
after the conclusion of the next exam nation given after the date
of issue.

(3) No tenporary license shall be issued by the board under
this section unless the applicant shows to the satisfaction of the
board that he is or will be supervised and trained by a person
who:

(a) Holds a current and valid docunent of being
Nati onal Board Certified in Hearing Instrunent Sciences by the
I nternational Hearing Society (IHS) or its successor; or

(b) Holds a current and valid Certificate of Clinica
Conmpet ence in Audiology fromthe American Speech-Language-Heari ng
Associ ation (ASHA); or

(c) Has had a mninmumof three (3) years' experience in
the testing of hearing, fitting of hearing aids and di spensing of
hearing ai ds.

(4) |If a person who holds a tenporary |license issued under
this section does not take the next exam nation given after the
date of issue, the tenporary license shall not be renewed, except
for good cause shown to the satisfaction of the board.

(5 If a person who holds a tenporary license issued under
this section takes and fails to pass the next exam nation given
after the date of issue, the board may renew the tenporary |icense
for a period ending thirty (30) days after the date of renewal is
announced. I n no event shall nore than one (1) renewal be
permtted. The fee for renewal shall be Fifty Dollars ($50.00).

SECTI ON 13. Section 73-14-31, M ssissippi Code of 1972, is
reenacted as foll ows:

73-14-31. A person who practices the fitting and di spensing

of hearing aids shall biennially pay to the board a fee of Two
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Hundred Dol | ars ($200.00) for a renewal of his license. A grace
period of thirty (30) days shall be allowed after the expiration
of a license, during which the sane may be renewed on paynent of a
fee of Two Hundred Dol lars ($200.00) to the board. The |icense of
any person who fails to have his license renewed by the expiration
of the grace period of thirty (30) days shall be considered to
have | apsed. After the expiration of the grace period, the board
may reinstate a |license upon paynent of a fee of Two Hundred Fifty
Dol lars ($250.00) to the board. No person who applies for
reinstatenent, whose |license was suspended for the sole reason of
failure to renew, shall be required to submt to any exam nation
as a condition of reinstatenent, provided such person applies for
reinstatenent within one (1) year fromthe date of |apse of the

|'i cense.

The board shall require the applicant for license renewal to
present evidence of the satisfactory conpletion of continuing
education requirenents as determ ned by the board.

In the event that any licensee shall fail to neet the annual
educational requirenent, his license shall not be renewed by the
board, but the board may renew the |icense upon the presentation
of satisfactory evidence of educational study of a standard
approved by the board and upon the paynent of all fees due. No
governnental entity or agency shall be required to pay the fee or
fees set forth in this section.

SECTI ON 14. Section 73-14-33, M ssissippi Code of 1972, is
reenacted as foll ows:

73-14-33. A person who holds a license or tenporary |license
shall notify the board in witing of the address of the place or
pl aces where he engages or intends to engage in the practice of
fitting or dispensing of hearing aids.

The board shall keep a record of the places of practice of
persons who hold licenses or tenporary |licenses. Any notice

required to be given by the board to a person who holds a |icense
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or tenporary license may be given by mailing it to himat the
address given by himto the board.

A person who holds a license or tenporary |license to practice
as a hearing aid specialist in this state but whose princi pal
pl ace of business is not in this state shall certify to the board
that they wll:

(a) Display their Mssissippi |icense while conducting
busi ness in M ssissippi; and

(b) Shall make all records regarding clients who are
residents of M ssissippi available to the Iicensing authority
within seventy-two (72) hours of receiving such a request in
writing.

Failure to conply with the requirenents of (a) or (b) above
shal |l constitute grounds for disciplinary action under the
provi sions of this chapter and/or rules and regul ations
promul gated pursuant to this chapter.

SECTI ON 15. Section 73-14-35, M ssissippi Code of 1972, is
reenacted as foll ows:

73-14-35. (1) Any person registered under this chapter may
have his license or certificate revoked or suspended for a fixed
period to be determ ned by the board for any of the foll ow ng
causes:

(a) Being convicted of an of fense involving noral
turpitude. The record of such conviction, or certified copy
thereof fromthe clerk of the court where such conviction occurred
or by the judge of that court, shall be sufficient evidence to
warrant revocation or suspension.

(b) By securing a |license or certificate under this
chapter through fraud or deceit.

(c) For unethical conduct or for gross ignorance or
inefficiency in the conduct of his practice.

(d) For knowi ngly practicing while suffering with a

cont agi ous or infectious disease.
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(e) For the use of a false nanme or alias in the
practice of his profession.

(f) For violating any of the provisions of this chapter
or any rules or regul ations promul gated pursuant to this chapter.

(g) For violating the provisions of any applicable
federal |aws or regul ations.

(h) Discipline by another jurisdiction if at |east one
(1) of the grounds for the discipline is the same or substantially
equi valent to those set forth in this chapter or rules and
regul ati ons promul gated pursuant to this chapter.

(2) In addition to the causes specified in subsection (1) of
this section, the board shall be authorized to suspend the |icense
of any licensee for being out of conpliance with an order for
support, as defined in Section 93-11-153. The procedure for
suspension of a license for being out of conpliance with an order
for support, and the procedure for the reissuance or reinstatenent
of a license suspended for that purpose, and the paynent of any
fees for the rei ssuance or reinstatenment of a |license suspended
for that purpose, shall be governed by Section 93-11-157 or
93-11-163, as the case may be. |[If there is any conflict between
any provision of Section 93-11-157 or 93-11-163 and any provi Ssion
of this chapter, the provisions of Section 93-11-157 or 93-11-163,
as the case may be, shall control

SECTI ON 16. Section 73-14-37, M ssissippi Code of 1972, is
reenacted as foll ows:

73-14-37. (1) Any person, whose license is sought to be
revoked under the provisions of this chapter, shall be given
thirty (30) days' notice, in witing, enunerating the charges and
specifying a date for public hearing thereon. The hearing shal
be held in the county where the person's business is conducted.
The board may i ssue subpoenas, conpel the attendance and testinony
of witnesses, and place them under oath, the sane as any court of

conpetent jurisdiction where the hearing takes place.
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(2) At all hearings the board nmay designate in witing one
or nore persons deened conpetent by the board to conduct the
hearing as trial examner or trial commttee, with the decision to
be rendered in accordance with the provisions of subsection (3) of
this section.

(3) After a hearing has been conpleted the trial exam ner or
trial conmttee who conducted the hearing shall proceed to
consi der the case and, as soon as practicable, shall render a
decision. In any case, the decision nust be rendered within sixty
(60) days after the hearing. The decision shall contain:

(a) The findings of fact nmade by the trial exam ner or
trial commttee;

(b) Conclusions of |law reached by the trial exam ner or
trial conmttee; and

(c) The order based upon these findings of fact and
concl usi ons of |aw.

SECTION 17. Section 73-14-39, M ssissippi Code of 1972, is
reenacted as foll ows:

73-14-39. (1) Fromany revocation, the person charged may,
within thirty (30) days thereof, appeal to the chancery court of
the county of the residence of the |icensee.

(2) Notice of appeals shall be filed in the office of the
clerk of the court, who shall issue a wit of certiorari directed
to the board, commanding it within ten (10) days after service
thereof to certify to such court its entire record in the matter
in which the appeal has been taken. The appeal shall thereupon be
heard in the due course by said court without a jury, and the
court shall review the record and nake its determ nation of the
cause between the parties.

(3) Any order, rule or decision of the board shall not take
effect until after the tine of appeal in the said court shall have
expired. If there is an appeal, such appeal may, in the

di scretion of and on notion to the chancery court, act as a
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supersedeas. The chancery court shall dispose of the appeal and
enter its decision pronptly. The hearing on the appeal may, in
t he discretion of the chancellor, be tried in vacation.

(4) Any person taking an appeal shall post a satisfactory
bond in the amunt of Two Hundred Dol | ars ($200.00) for paynent of
any costs which nmay be adjudged agai nst him

(5) Actions taken by the board in suspending a certificate
of registration when required by Section 93-11-157 or 93-11-163
are not actions fromwhich an appeal nay be taken under this
section. Any appeal of a suspension of a certificate that is
requi red by Section 93-11-157 or 93-11-163 shall be taken in
accordance with the appeal procedure specified in Section
93-11-157 or 93-11-163, as the case may be, rather than the
procedure specified in this section.

SECTI ON 18. Section 73-14-41, M ssissippi Code of 1972, is
reenacted as follows:

73-14-41. No person nay:

(a) Sell, barter or offer to sell or barter a license.

(b) Purchase or procure by barter a license with intent
to use it as evidence of the holder's qualifications to practice
the fitting and di spensing of hearing aids.

(c) Alter materially a license with fraudul ent intent.

(d) Use or attenpt to use as a valid license one which
has been purchased, fraudulently obtained, counterfeited or
materially altered.

(e) WIIlfully make a false material statenment in an
application for registration or for renewal of a |license.

SECTI ON 19. Section 73-14-43, M ssissippi Code of 1972, is
reenacted as foll ows:

73-14-43. Violation of any provision of this chapter is a
m sdeneanor puni shabl e upon conviction by a fine of not |ess than

One Hundred Dol l ars ($100.00) nor nore than Five Hundred Dol l ars
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($500.00), or by inprisonnent for not nore than ninety (90) days
in the county jail, or by both.

SECTI ON 20. Section 73-14-45, M ssissippi Code of 1972, is
reenacted as foll ows:

73-14-45. The board may enforce any provisions of this
chapter by injunction or by any other appropriate proceeding. No
such proceeding shall be barred by any proceedi ng had or pendi ng
pursuant to any other section of this chapter, and the authority
conferred in this chapter is in addition to and suppl enentary to
any other statute, civil or crimnal, dealing with the subject
matters herein and the institution and prosecution of any action
shall not preclude the institution and prosecution under other
appropriate civil or crimnal statutes dealing therewth.

SECTI ON 21. Section 73-14-47, M ssissippi Code of 1972, is
reenacted as follows:

73-14-47. Al fees and nonies received by the board under
this chapter shall be deposited in a special fund hereby created
in the State Treasury and shall be used for the inplenentation and
adm nistration of this chapter when appropriated by the
Legi sl ature for such purpose.

SECTI ON 22. Section 73-14-49, M ssissippi Code of 1972, is
amended as foll ows:

73-14-49. Sections 73-14-1 through 73-14-47, M ssissipp
Code of 1972, which provide for the |licensure and regul ati on of
hearing aid specialists by the State Board of Health, shall stand
repeal ed as of July 1, 2007.

SECTION 23. This act shall take effect and be in force from

and after June 30, 2005.
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