M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2005

By:

© (00} ~ » (93] A WNPE

N N N DD N D MDD P PP P PP,k PR
~N~ o o A WO N P O © 00 N oo o~ wN +—, O

Representative M| es To: Judiciary B

HOUSE BI LL NO. 38

AN ACT TO AMEND SECTI ONS 97-19-67 AND 97-19-75, M SSI SS| PP
CODE OF 1972, TO REVI SE PENALTY, COLLECTI ON AND RESTI TUTI ON
PROVI SI ONS RELATED TO BAD CHECKS; AND FOR RELATED PURPCSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 97-19-67, M ssissippi Code of 1972, is
amended as foll ows:

97-19-67. (1) Except as may be ot herw se provided by
subsection (2) of this section, any person violating Section
97-19-55, upon conviction, shall be punished as follows:

(a) For the first offense of violating said section,
where the check, draft or order involved be |ess than One Hundred
Dol | ars ($100.00), the person conmtting such of fense shall be
guilty of a m sdeneanor and, upon conviction, shall be punished by
a fine of not |less than Twenty-five Dollars ($25.00), nor nore
t han Five Hundred Dol lars ($500.00), or by inprisonment in the
county jail for a termof not |less than five (5) days nor nore
than six (6) nmonths, or by both such fine and inprisonnent, in the
di scretion of the court;

(b) Upon comm ssion of a second of fense of violating
sai d section, where the check, draft or order involved is |ess
t han One Hundred Dol | ars ($100.00), the person conmmtting such
of fense shall be guilty of a m sdeneanor and, upon convi cti on,
shal |l be punished by a fine of not less than Fifty Dollars
($50.00) nor nore than One Thousand Dol |l ars ($1, 000.00), or by
i mprisonnment in the county jail for a termof not less than thirty
(30) days nor nore than one (1) year, or by both such fine and

i nprisonnment, in the discretion of the court;

H B. No. 38 *HRO7/R409* G3/5
05/ HRO7/ R409
PAGE 1 (CIR HS)



28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60

(c) Upon commi ssion of a third or any subsequent
of fense of violating said section, regardl ess of the anpbunt of the
check, draft or order involved, and regardl ess of the anpunt of
the checks, drafts or orders involved in the prior convictions,
the person commtting such offense shall be guilty of a felony
and, upon conviction, shall be punished by inprisonnment in the
State Penitentiary for a termof not |less than one (1) nor nore
than five (5) years;

(d) \Where the check, draft or order involved shall be
One Hundred Dol l ars ($100.00) or nore, the person commtting such
of fense, whether sanme be a first or second offense, shall be
guilty of a felony and, upon conviction, shall be punished by a
fine of not | ess than One Hundred Dol |l ars ($100.00) nor nore than
One Thousand Dol | ars ($1, 000.00), or by inprisonment in the State
Penitentiary for a termof not nore than three (3) years, or by
both such fine and inprisonnment, in the discretion of the court.
Upon conviction of a third or any subsequent offense, the person
convi cted shall be punished as is provided in the i medi ately
precedi ng paragraph hereof;

(e) Any person who is guilty of a third or subsequent

vi ol ation of Section 97-19-55 may al so have their picture and a

description of the violation published in a newspaper of general

circulation in the jurisdiction where the violation occurred.

(2) \Were the conviction was based on a worthl ess check,
draft or order given for the purpose of satisfying a preexisting
debt or nmaking a paynent or paynents on a past-due account or
accounts, no inprisonnent shall be ordered as punishnent, but the
court may order the convicted person to pay a fine of up to the
appl i cabl e amounts prescribed in paragraphs (1)(a),(b) and (d) of
this section.

(3) In addition to or in lieu of any penalty inposed under
the provisions of subsection (1) or subsection (2) of this

section, the court shall order any person convicted of violating
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Section 97-19-55 to nmake restitution in accordance with the
provi sions of Sections 99-37-1 through 99-37-23 to the hol der of
any check, draft or order for which paynent has been refused.

(4) Upon conviction of any person for a violation of Section
97-19-55, when the prosecution of such person was conmmenced by the
filing of a conmplaint with the court by the district attorney
under the provisions of Section 97-19-79, the court shall, in
addition to any other fine, fee, cost or penalty which may be
i nposed under this section or as otherwi se provided by law, and in
addition to any order as the court may enter under subsection (3)
of this section requiring the offender to pay restitution under
Sections 99-37-1 through 99-37-23, inpose a fee in the anmount up
to eighty-five percent (85% of the face anmount of the check
draft or order for which the of fender was convicted of draw ng,
maki ng, issuing, uttering or delivering in violation of Section
97-19-55.

(5 It shall be the duty of the clerk or judicial officer of
the court collecting the fees inposed under subsection (4) of this
section to nonthly deposit all such fees so collected with the
State Treasurer, either directly or by other appropriate
procedures, for deposit in the special fund of the State Treasury
created under Section 99-19-32, known as the "Crimnal Justice
Fund. "

(6) After the accused has conplied with all terns of the
statute and the conplainant or victimhas been paid, the district
attorney's check unit nmay dispose of the accused's file after one
(1) year has expired after the |ast audit.

(7) Persons convicted of violations of Section 97-19-55

shall be liable for all court costs involved including all filing

fees and coll ection costs.

SECTION 2. Section 97-19-75, M ssissippi Code of 1972, is

anended as foll ows:
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97-19-75. (1) The holder of any check, draft or order for
t he paynent of noney which has been made, drawn, issued, uttered
or delivered in violation of Section 97-19-55, M ssissippi Code of
1972, may, after conplying with the provisions of Section
97-19-57, M ssissippi Code of 1972, present a conplaint to the
district attorney. The conplaint shall be acconpani ed by the
original check, draft or order upon which the conplaint is filed
and the return recei pt showing mailing of notice under Section
97-19-57, M ssissippi Code of 1972. Not nore than one (1) check,
draft or order shall be included wthin a single conplaint. Upon
recei pt of such conplaint, the district attorney shall eval uate
the conplaint to determ ne whether or not the conplaint is
appropriate to be processed by the district attorney.

(2) If, after filing a conplaint with the district attorney,
the conpl ai nant w shes to withdraw the conplaint for good cause,

t he conpl ai nant shall pay a fee of Thirty Dollars ($30.00) to the
office of the district attorney for processing such conpl aint.
Upon paynent of the processing fee and withdrawal of the
conplaint, the district attorney shall return the original check,
draft or order to the conplai nant.

(3) After approval of the conplaint by the district
attorney, a warrant may be issued by any judicial officer
authorized by law to issue arrest warrants, and the warrant may be
held by the district attorney. After issuance of a warrant or
upon approval of a conplaint by the district attorney, the
district attorney shall issue a notice to the individual charged
in the conplaint, informng himthat a warrant has been issued for
his arrest or that a conplaint has been received by the district
attorney and that he may be eligible for deferred prosecution for
a violation of Section 97-19-55, M ssissippi Code of 1972, by
voluntarily surrendering hinself to the district attorney within

ten (10) days, Saturdays, Sundays and | egal holi days excepted,
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fromreceipt of the notice. Such notice shall be sent by United
States mail .

(4) If the accused voluntarily surrenders hinmself within the
time period as provided by subsection (3) of this section, the
accused shall be presented with the conplaint and/or warrant and
prosecution of the accused nmay be deferred upon paynent by the
accused of a service charge in the anount of Forty Dollars
($40.00) to the district attorney and by execution of a
restitution agreenent as hereinafter provided.

(5) For the purposes of Sections 97-19-73 through 97-19-81,
the term"restitution" shall nean and be defined as the face
anount of any check, draft or order for the paynent of noney nade,
drawn, issued, uttered or delivered in violation of Section
97-19-55, M ssissippi Code of 1972, plus a service charge payabl e
to the conplainant in the anount of Thirty Dol lars ($30.00) and

all court costs, filing fees and col |l ection costs.

(6) After an accused has voluntarily surrendered hinself and
paid the service charge as provided by subsection (4) of this
section, the district attorney may enter into a restitution
agreenent with the accused prescribing the terns by which the
accused shall satisfy restitution to the district attorney on
behal f of the conplainant. The terns of such agreenent shall be
determ ned on a case-by-case basis by the district attorney, but
the duration of any such agreenent shall be no | onger than a
period of six (6) nonths. No interest shall be charged or
collected on restitution nonies. The restitution agreenent shal
be signed by the accused and approved by the district attorney
before it is effective. |[|f the accused does not honor each term
of the restitution agreenent signed by him the accused may be
proceeded agai nst by prosecution under the provisions of Sections
97-19-55 through 97-19-69, M ssissippi Code of 1972, and as
provi ded by Section 97-19-79. |If the accused nakes restitution

and pays all charges set out by statute or if the accused enters
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158 into a restitution agreenent as set out above and honors all terns
159 of such agreenent, then if requested, the original check may be
160 returned to the accused and a photocopy retained in the check
161 file.

162 (7) If the holder of any check, draft or order for the

163 paynent of noney presents to the district attorney satisfactory
164 evidence that the original check, draft or order is unavailable
165 and satisfactory evidence of the check, draft or order is

166 presented in the formof bank records or a photographic copy of
167 the instrunment, whether frommcrofil mor otherw se, then the
168 procedures provided for in this section may be followed in the
169 absence of the original check, draft or order.

170 SECTION 3. This act shall take effect and be in force from
171 and after July 1, 2005.
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