M SSI SSI PPl LEQ SLATURE FI RST EXTRAORDI NARY SESSI ON 2004

By:
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Represent ati ve Bl acknmon To: Judiciary A

HOUSE BI LL NO. 4

AN ACT TO AMEND SECTI ON 11-11-3, M SSISSI PPI CODE OF 1972, TO
REVI SE THE VENUE | N GENERAL CI VIL ACTI ONS; TO PROVI DE FOR CLASS
ACTI ONS; TO AMEND SECTI ON 11-1-66, M SSISSI PPl CODE OF 1972, TO
REVI SE PREM SES LI ABI LI TY; TO AMEND SECTI ON 85-5-7, M SSI SSI PPI
CODE OF 1972, TO REVISE JO NT AND SEVERAL LI ABILITY; TO AMEND
SECTI ON 13-5-23, M SSI SSI PPI CODE OF 1972, TO PROVI DE THAT JURORS
CAN ONLY BE EXCUSED FROM SERVI CE FOR | LLNESS OR UNDUE HARDSHI P; TO
CODI FY SECTI ON 13-5-24, M SSI SSI PPl CODE OF 1972, TO PROVI DE THAT
JURORS CAN POSTPONE JURY SERVI CE ONE TI ME ONLY; TO AMEND SECTI ON
13-5-25, M SSISSI PPl CODE OF 1972, TO LIMT THE FREQUENCY OF JURY
SERVI CE; TO AMEND SECTI ON 13-5-28, M SSI SSI PPl CODE OF 1972, TO
REQUI RE NOTI CE OF JURY SERVI CE EXEMPTI ON ENTI TLEMENT TO BE
| NCLUDED | N JUROR SUMMONSES; TO AMEND SECTI ON 13-5-34, M SSI SS| PPI
CODE OF 1972, TO REVI SE THE PUNI SHVENT FOR FAI LURE TO APPEAR FOR
JURY SERVI CE; TO CCDI FY SECTION 13-5-99, M SSI SSI PPl CODE OF 1972,
TO PROVI DE EMPLOYMENT PROTECTI ONS FOR JURORS; TO AMEND SECTI ON
25-7-61, M SSI SSI PPl CODE OF 1972, TO CREATE A LENGITHY TRI AL FUND,
TO AMEND SECTI ON 33-1-5, M SSI SSI PPl CODE OF 1972, TO ELI M NATE
CERTAI N JUROR EXEMPTI ONS; TO REPEAL SECTI ONS 41-17-7 AND 47-5-55,
M SSI SSI PPl CODE OF 1972, VWHI CH PROVI DE CERTAI N EXEMPTI ONS FROM
JURY SERVI CE; TO AMEND SECTI ON 11-46-1, M SSI SSI PPI CODE OF 1972,
TO REVI SE THE DEFI NI TI ON OF "EMPLOYEE" FOR PURPCSES OF LI M TED
LI ABI LI TY UNDER THE TORT CLAI M5 BOARD TO | NCLUDE THOSE PHYSI Cl ANS
VWHO PROVI DE HEALTH CARE SERVI CES TO MEDI CAl D RECI PI ENTS, STATE AND
SCHOOL EMPLOYEES HEALTH | NSURANCE PLAN PARTI Cl PANTS AND CHI LDREN S
HEALTH | NSURANCE PROGRAM PARTI CI PANTS | F AT LEAST THI RTY- FI VE
PERCENT OF THE PHYSI Cl AN' S PATI ENTS ARE MEDI CAI D RECI PI ENTS, OR
NOT TO EXCEED ONE HUNDRED TVENTY- FI VE PHYSI CI ANS; TO | NCLUDE
CERTAI' N RETI RED PHYSI CI ANS WHO PROVI DE VOLUNTEER UNPAI D HEALTH
CARE SERVI CES TO ANY PUBLI C ENTITY OR PRI VATE ENTI TY; TO CREATE IN
THE STATE TREASURY A SPECI AL FUND TO THE CREDI T OF THE M SSI SSI PPI
TORT CLAI M5 BOARD VH CH SHALL BE COWPRI SED OF ANY FUNDS MADE
AVAI LABLE FOR THE FUND BY THE LEGQ SLATURE; TO PROVI DE THAT MONI ES
N THE SPECI AL FUND SHALL BE EXPENDED BY THE M SSI SSI PPl TORT
CLAI M5 BOARD TO PROVI DE ADDI TI ONAL FUNDS FOR PRI OR ACT COVERAGE
FOR PLAN PARTI Cl PANTS AND TO PAY THE MEDI CAL MALPRACTI CE PREM UMS
FOR THOSE RETI RED PHYSI CI ANS DESCRI BED HEREI' N, TO CREATE AN
ADVI SORY COUNCI L TO ASSI ST THE M SSI SSI PPI TORT CLAI M5 BOARD I N
DETERM NI NG VHETHER A PHYSI CI AN MEETS THE PERCENTAGE REQUI REMENT
NECESSARY TO QUALI FY AS AN EMPLOYEE FOR LIM TED LI ABILITY
PURPCOSES; TO PROVI DE FOR MEDI CAL PRACTI CE OF DI SCLOSURE; TO | MPGSE
PONERS AND DUTI ES ON THE STATE BOARD OF MEDI CAL LI CENSURE AND THE
STATE DEPARTMENT OF HEALTH, TO PROVI DE FOR PENALTI ES; TO AMEND
SECTI ON 73-43-11, M SSI SSI PPl CODE OF 1972, I N CONFORM TY; TO
AMEND SECTI ON 73-25-27, M SSI SSI PPl CODE OF 1972, TO PROVI DE THE
Rl GHT FOR HARMED PATI ENTS TO ATTEND DI SCI PLI NARY PROCEEDI NGS
I NVOLVI NG THE PHYSI CI AN RESPONSI BLE FOR THE HARM TO REQUI RE
STATEW DE PUBLI CATI ON OF RECALL NOTI CES; TO PROVI DE FOR A DI RECT
ACTI ON AGAI NST AN | NSURER;, TO PROVI DE THAT POLI CY SHALL CONTAI'N
PROVI SI ONS THAT | NSCLVENCY OR BANKRUPTCY OF THE | NSURED SHALL NOT
RELEASE THE | NSURER FROM LI ABI LI TY; TO PROVI DE THAT ACTI ONS MAY BE
BROUGHT AGAI NST THE | NSURER ALONE | N CERTAI N SI TUATIONS; TO
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PROVI DE THAT THE | NSURANCE POLI CY SHALL BE ADM SSI BLE | NTO
EVI DENCE; AND FOR RELATED PURPCSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 11-11-3, M ssissippi Code of 1972, is
amended as foll ows:

11-11-3. (1) (a) (i) Gvil actions of which the circuit

court has original jurisdiction shall be commenced in the county

where the defendant resides, or, if a corporation, in the county

of its principal place of business, or in the county where a

substantial alleged act or om ssion occurred or where a

substanti al event that caused the injury occurred.

(ii1) GCwvil actions alleging a defective product
may al so be commenced in the county where the plaintiff obtained
t he product.

(b) If venue in a civil action against a nonresident

def endant cannot be asserted under paragraph (a) of this

subsection (1), a civil action against a nonresident may be

commenced in the county where the plaintiff resides or is

dom ci | ed.

(2) In any civil action where nore than one (1) plaintiff is

joined, each plaintiff shall independently establish proper venue;

it is not sufficient that venue is proper for any other plaintiff

joined in the civil action.

SECTION 2. (1) One or nore nenbers of a class may sue or be

sued as representative parties on behalf of all only if (a) the
class is so nunerous that joinder of all nenbers is inpracticable,
(b) there are questions of law or fact comon to the class, (c)
the clains or defenses of the representative parties are typical

of the clainms or defenses of the class, and (d) the representative
parties will fairly and adequately protect the interests of the

cl ass.

(2) An action nmay be maintained as a class action if the

prerequi sites of subsection (1) are satisfied, and in addition:
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(a) The prosecution of separate actions by or against
i ndi vi dual menbers of the class would create a risk of:

(i) Inconsistent or varying adjudications with
respect to individual nenbers of the class which would establish
i nconpati bl e standards of conduct for the party opposing the
cl ass, or

(11) Adjudications with respect to individual
nmenbers of the class which would as a practical natter be
di spositive of the interests of the other nmenbers not parties to
the adj udications or substantially inpair or inpede their ability
to protect their interests; or

(b) The party opposing the class has acted or refused
to act on grounds generally applicable to the class, thereby
maki ng appropriate final injunctive relief or correspondi ng
declaratory relief with respect to the class as a whol e; or

(c) The court finds that the questions of |aw or fact
common to the nenbers of the class predom nate over any questions
affecting only individual nenbers, and that a class action is
superior to other available nethods for the fair and efficient
adj udi cation of the controversy. The matters pertinent to the
findings include: (i) the interest of nmenbers of the class in
individually controlling the prosecution or defense of separate
actions; (ii) the extent and nature of any litigation concerning
the controversy al ready conmenced by or agai nst nenbers of the
class; (iii) the desirability or undesirability of concentrating
the litigation of the clains in the particular forum (iv) the
difficulties likely to be encountered in the nanagenent of a cl ass
action.

(3) (a) As soon as practicable after the commencenent of an
action brought as a class action, the court shall determ ne by
order whether it is to be so maintained. An order under this
subdi vi sion may be conditional, and may be altered or anended

before the decision on the nerits.
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(b) In any class action naintai ned under subsection
(2)(c), the court shall direct to the nenbers of the class the
best notice practicable under the circunstances, including
i ndividual notice to all nenbers who can be identified through
reasonable effort. The notice shall advise each nenber that (i)
the court will exclude the nmenber fromthe class if the nenber so
requests by a specified date; (ii) the judgnent, whether favorable
or not, will include all nenbers who do not request exclusion; and
(1i1) any nmenber who does not request exclusion may, if the nenber
desires, enter an appearance through counsel.

(c) The judgnent in an action naintained as a cl ass
action under subsection (2)(a) or (2)(b), whether or not favorable
to the class, shall include and describe those whomthe court
finds to be nenbers of the class. The judgnent in an action
mai ntai ned as a class action under subsection (2)(c), whether or
not favorable to the class, shall include and specify or describe
those to whomthe notice provided in subsection (3)(b) was
directed, and who have not requested exclusion, and whomthe court
finds to be nenbers of the class.

(d) \When appropriate (i) an action may be brought or
mai ntai ned as a class action with respect to particular issues, or
(i1i1) a class may be divided into subclasses and each subcl ass
treated as a class, and the provisions of this rule shall then be
construed and applied accordingly.

(4) (a) Wen a person sues or is sued as a representative
of a class, the court nmust, at an early practicable tine,
determ ne by order whether to certify the action as a cl ass
action.

(b) An order certifying a class action nust define the
class and the class clainms, issues or defenses and nmust appoi nt
cl ass counsel under subsection (9).

(c) An order under this subsection may be altered or

anended before final judgnent.
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(d) (i) For any class certified under this section or
the court may direct appropriate notice to the class.

(11) For any class certified under this section,
the court nust direct to class nenbers the best notice practicable
under the circunstances, including individual notice to al
menbers who can be identified through reasonable effort. The
notice nmust concisely and clearly state in plain, easily
under st ood | anguage:

1 The nature of the action;

2. The definition of the class certified,;

3 The cl ass cl ains, issues or defenses;

4. That a class nenber may enter an
appear ance through counsel if the nenber so desires;

5. That the court will exclude fromthe class
any nmenber who requests exclusion, stating when and how nenbers
may el ect to be excluded; and

6. The binding effect of a class judgnent on
cl ass nmenbers under this section.

(e) The judgnment in an action maintained as a class
action under subsection (3)(a) or (3)(b), whether or not favorable
to the class, shall include and describe those whomthe court
finds to be nenbers of the class. The judgnent in an action
mai ntai ned as a class action under subsection (3)(c), whether or
not favorable to the class, shall include and specify or describe
those to whomthe notice provided in subsection (4)(b) was
directed, and who have not requested exclusion, and whomthe court
finds to be nenbers of the class.

(f) \Wen appropriate (i) an action may be brought or
mai ntai ned as a class action with respect to particular issues, or
(i1i1) a class may be divided into subclasses and each subcl ass
treated as a class, and the provisions of this rule shall then be

construed and applied accordingly.
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(5 In the conduct of actions to which this rule applies,
the court may nake appropriate orders:

(a) Determning the course of proceedings or
prescribing nmeasures to prevent undue repetition or conplication
in the presentation of evidence or argunent;

(b) Requiring, for the protection of the nenbers of the
class or otherwise for the fair conduct of the action, that notice
be given in such manner as the court nmay direct to sonme or all of
the nenbers of any step in the action, or of the proposed extent
of the judgnent, or of the opportunity of nmenbers to signify
whet her they consider the representation fair and adequate, to
intervene and present clains or defenses, or otherw se to cone
into the action;

(c) Inposing conditions on the representative parties
or on intervenors,;

(d) Requiring that the pleadings be anended to
elimnate therefromallegations as to representation of absent
persons, and that the action proceed accordingly;

(e) Dealing with simlar procedural matters. The
orders nmay be conbined and may be altered or anended as may be
desirable fromtine to tine.

(6) A class action shall not be dism ssed or conprom sed
w t hout the approval of the court, and notice of the proposed
di sm ssal or conprom se shall be given to all nenbers of the class
in such manner as the court directs.

(7) (a) (i) The court nust approve any settl enent,
voluntary dism ssal or conprom se of the clains, issues or
defenses of a certified class.

(i1i1) The court nust direct notice in a reasonable
manner to all class nenbers who woul d be bound by a proposed
settlenent, voluntary dism ssal or conprom se.

(ii1) The court may approve a settlenent,

voluntary dism ssal or conprom se that would bind class nenbers
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only after a hearing and on finding that the settlenent, voluntary
di sm ssal or conpromse is fair, reasonabl e and adequate.

(b) The parties seeking approval of a settlenent,
voluntary dism ssal or conprom se nust file a statenent
identifying any agreenent nmade in connection with the proposed
settlenent, voluntary dism ssal or conprom se.

(c) In an action previously certified as a cl ass
action, the court may refuse to approve a settlenent unless it
affords a new opportunity to request exclusion to individual class
nmenbers who had an earlier opportunity to request exclusion but
did not do so.

(d) (i) Any class nenber may object to a proposed
settlenent, voluntary dism ssal or conprom se that requires court
approval .

(ii1) An objection made under this subsection may
be withdrawn only with the court's approval.

(8 A court of appeals may in its discretion permt an
appeal froman order of a district court granting or denying class
action certification under this rule if application is nmade to it
within ten (10) days after entry of the order. An appeal does not
stay proceedings in the district court unless the district judge
or the court of appeals so order.

(9) (a) Unless a statute provides otherwi se, a court that
certifies a class nust appoint class counsel.

(b) An attorney appointed to serve as cl ass counsel
must fairly and adequately represent the interests of the class.

(c) In appointing class counsel, the court:

(i) Must consider:
1. The work counsel has done in identifying
or investigating potential clains in the action;
2. Counsel's experience in handling class
actions, other conplex litigation and clains of the type asserted

in the action;
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3. Counsel's know edge of the applicable |aw,
and

4. The resources counsel will commt to
representing the class;

(ii) May consider any other matter pertinent to
counsel's ability to fairly and adequately represent the interests
of the class;

(ti1) My direct potential class counsel to
provi de informati on on any subject pertinent to the appointnent
and to propose terns for attorney fees and nontaxabl e costs; and

(iv) May nmake further orders in connection with
t he appoi nt nent.

(d) The court may designate interimcounsel to act on
behal f of the putative class before determ ning whether to certify
the action as a class action.

(e) The court may appoint one or nore individual
attorneys or one or nore law firns as class counsel which the
court determnes is best able to represent the interests of the
cl ass.

(f) The order appointing class counsel may include
provi si ons about the award of attorney fees or nontaxabl e costs.

(10) In an action certified as a class action, the court may
award reasonabl e attorney fees and nont axabl e costs authorized by
| aw or by agreenment of the parties as foll ows:

(a) Aclaimfor an award of attorney fees and
nont axabl e costs nmust be made by notion, subject to the provisions
of this subsection, at a tine set by the court. Notice of the
notion nust be served on all parties and, for notions by class
counsel, directed to class nenbers in a reasonabl e manner.

(b) A class nenber, or a party fromwhom paynent is
sought, may object to the notion.

(c) The court may hold a hearing and nust find the

facts and state its conclusions of |aw on the notion.
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(d) The court may refer issues related to the anmount of

the award to a special naster or to a nagi strate judge.

SECTION 3. Section 11-1-66, M ssissippi Code of 1972, is
amended as fol |l ows:

11-1-66. (1) No owner, occupant, |essee or nanagi ng agent
of property shall be civilly liable for the crimnal acts of a
third party, unless such owner, occupant, |essee or managi ng agent
knew or, with the exercise of reasonable care, should have known
of the risk of crimnal conduct on such property and the failure
to exercise reasonable care to deter such foreseeable conduct is a
proxi mate cause of damages to an individual or entity.

(2) No owner, occupant, |essee or managi ng agent of property

shall be liable for the death or injury of an independent

contractor or the independent contractor's enpl oyees resulting

from dangers of which the contractor knew or reasonably shoul d

have known.

SECTION 4. Section 85-5-7, M ssissippi Code of 1972, is
amended as foll ows:

85-5-7. (1) As used in this section "fault" means an act or
om ssion of a person which is a proximte cause of injury or death
to anot her person or persons, danages to property, tangible or
i ntangi ble, or economc injury, including, but not limted to,
negl i gence, nal practice, strict liability, absolute liability or
failure to warn. "Fault" shall not include any tort which results
froman act or omssion commtted with a specific wongful intent.

* * %

(2) Except as otherw se provided in subsection (4) of this

section, in any civil action based on fault, the liability for
damages caused by two (2) or nore persons shall be several only,
and not joint and several and a joint tort-feasor shall be liable
only for the anount of damages allocated to himin direct
proportion to his percentage of fault. In assessing percentages

of fault an enployer and the enployer's enpl oyee or a principal
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and the principal's agent shall be considered as one (1) defendant
when the liability of such enployer or principal has been caused
by the wongful or negligent act or om ssion of the enployee or
agent .

* * %

(3) Nothing in this section shall elimnate or dimnish any
defenses or imunities which currently exist, except as expressly
not ed herein.

(4) Joint and several liability shall be inposed on all who
consciously and deliberately pursue a conmon plan or design to
commt a tortious act, or actively take part in it. Any person
held jointly and severally liable under this section shall have a
right of contribution fromhis fellow defendants acting in
concert.

(5) In actions involving joint tort-feasors, the trier of
fact shall determ ne the percentage of fault for each party
alleged to be at fault.

* * %

(6) Nothing in this section shall be construed to create a
cause of action. Nothing in this section shall be construed, in
any way, to alter the immunity of any person.

SECTION 5. Section 13-5-23, M ssissippi Code of 1972, is
amended as foll ows:

13-5-23. (1) Al qualified persons shall be liable to serve
as jurors, unless excused by the court for one (1) of the

foll ow ng causes:

(a) When the juror is ill and, on account of the

illness, is incapable of performng jury service; or

(b) When the juror's attendance woul d cause undue or

extrenme physical or financial hardship to the prospective juror or

a person under his or her care or supervision.

* * %
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(2) An excuse of illness under subsection (1)(a) of this

section may be made to the clerk of court outside of open court by

providing the clerk with * * * g certificate of a |licensed

physician * * * stating that the juror is ill and is unfit for
jury service, in which case the clerk may excuse the juror. |If
the excuse of illness is not supported by a physician's

certificate, a judge of the court for which the individual was

called to jury service shall decide whether to excuse an

i ndi vi dual under subsection (1)(a) of this section.

(3) (a) The test of an excuse under subsection (1)(b) of

this section for undue or extrenme physical or financial hardship

shall be whether the individual would either:

(i) Be required to abandon a person under his or

her personal care or supervision due to the inpossibility of

obt ai ni ng an appropriate substitute caregiver during the period of

participation in the jury pool or on the jury; or

(ii) Incur costs that would have a substanti al

adverse inpact on the paynent of the individual's necessary daily

living expenses or on those for whom he or she provides the

princi pal neans of support; or

(1ii1) Suffer physical hardship that would result

inillness or disease.

(b) "Undue or extrene physical or financial hardship”

does not exist solely based on the fact that a prospective juror

wll be required to be absent fromhis or her place of enploynent

or busi ness.

(c) A judge of the court for which the individual was

called to jury service shall decide whether to excuse an

i ndi vi dual under subsection (1)(b) of this section.

(d) A person asking to be excused based on a finding of

undue or extrene physical or financial hardship nust take al

actions necessary to have obtained a ruling on that request by no
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|ater than the date on which the individual is scheduled to appear

for jury duty.

(e) A person asking a judge to grant an excuse under

subsection (1)(b) of this section shall be required to provide the

judge with docunentation such as, but not limted to, federal and

state incone tax returns or other informati on which verifies

i ncone, nedical statenents fromlicensed physicians, proof of

dependency or guardi anship and sim | ar docunents, which the judge

finds to clearly support the request to be excused. Failure to

provi de satisfactory docunentation shall result in a denial of the

request to be excused. Any docunentation produced under this

par agraph shall not be a public record.

(4) After two (2) years, a person excused fromjury service

shal |l becone eligible once again for qualification as a juror

unl ess the person was excused from service permanently. A person

is excused fromjury service permanently only when the deciding

judge determ nes that the underlying grounds for being excused are

of a pernmanent nature.

(5 *** Atales juror * * * shall not be conpelled to
serve two (2) days successively unless the case in which the juror
is inpanel ed continues |onger than one (1) day. Gand jurors
shall serve until discharged by the court.

SECTION 6. The follow ng provision shall be codified as
Section 13-5-24, M ssissippi Code of 1972:

13-5-24. (1) Notw thstanding any other provisions of this
chapter, individuals scheduled to appear for jury service have the
right to postpone the date of their initial appearance for jury
service one (1) time only. Postponenents shall be granted upon
request, provided that:

(a) The juror has not been granted a postponenent

within the past two (2) years;
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(b) The prospective juror appears in person or contacts
the clerk of the court by tel ephone, electronic mail or in witing
to request a postponenent; and

(c) Prior to the grant of a postponenment with the
concurrence of the clerk of the court, the prospective juror fixes
a date certain to appear for jury service that is within the next
two (2) ternms of court but not nore than twelve (12) nonths after
the date on which the prospective juror originally was called to
serve and on which date the court will be in session.

(2) A subsequent request to postpone jury service may be
approved by a judicial officer only in the event of an extrene
energency, such as a death in the famly, sudden illness, or a
natural disaster or a national enmergency in which the prospective
juror is personally involved, that could not have been anti ci pated
at the time the initial postponenent was granted. Prior to the
grant of a second postponenent, the prospective juror nust fix a
date certain on which the individual will appear for jury service
within twelve (12) nonths of the postponenent on a date when the
court will be in session.

SECTION 7. Section 13-5-25, M ssissippi Code of 1972, is
amended as fol |l ows:

13-5-25. Every citizen over sixty-five (65) years of age,
and everyone who has served on the regular panel as a juror in the
actual trial of one or nore litigated cases within two (2) years,
shall be exenpt fromservice if he clainms the privilege * * *. No
qualified juror shall be excluded because of any such reasons, but
the sanme shall be a personal privilege to be clainmed by any person
selected for jury duty. Any citizen over sixty-five (65) years of
age may claimthis personal privilege outside of open court by
providing the clerk of court with information that allows the
clerk to determne the validity of the claim

Provi ded, however, that no person who has served on the

regul ar panel as a juror in the actual trial of one or nore
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litigated cases in one (1) court may claimthe exenption in any
ot her court where he may be called to serve.

SECTION 8. Section 13-5-28, M ssissippi Code of 1972, is
amended as fol |l ows:

13-5-28. If a grand, petit or other jury is ordered to be
drawn, the clerk thereafter shall cause each person drawn for jury
service to be served with a summons, either personally or by mail,
addressed to himat his usual residence, business or post office
address, requiring himto report for jury service at a specified

time and place. The summons shall include instructions to the

potential jurors that explain, in layman's terns, the provisions

of Sections 13-5-23 and 13-5-99.

SECTION 9. Section 13-5-34, M ssissippi Code of 1972, is
anended as foll ows:
13-5-34. (1) A person sumoned for jury service who fails

to appear or to conplete jury service as directed, and who has

failed to obtain a postponenent in conpliance with the provisions

for requesting a postponenent, or who fails to appear on the date

set pursuant to Section 13-5-24 shall be ordered by the court to

appear forthwith and show cause for his failure to conmply with the
sutmmons.  If he fails to show good cause for nonconpliance with
the sumons he is in civil contenpt of court and * * * may be

fined not nore than Five Hundred Dol |l ars ($500.00) or inprisoned

not nore than three (3) days, or both. The prospective juror may

be excused from payi ng sanctions for good cause shown or in the

interest of justice.

(2) In addition to, or in lieu of, the fine or inprisonnent

provided in subsection (1) of this section, the court may order

that the prospective juror conplete a period of conmunity service

for a period no less than if the prospective juror woul d have

conpleted jury service, and provide proof of conpletion of this

comunity service to the court.
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SECTI ON 10. The follow ng provision shall be codified as
Section 13-5-99, M ssissippi Code of 1972:

13-5-99. (1) It shall be unlawful for any enpl oyer or any
ot her person to persuade or attenpt to persuade any juror to avoid
jury service; to intimdate or to threaten any juror in that
respect; or to renove or otherw se subject an enpl oyee to adverse
enpl oynent action as a result of jury service if the enpl oyee
notifies his or her enployer that he or she has been sunmpbned to
serve as a juror within a reasonable period of tine after receipt
of a summons.

(2) It shall be unlawful for an enployer to require or
request an enpl oyee to use annual, vacation or sick |eave for tine
spent responding to a summons for jury duty, tinme spent
participating in the jury selection process, or tinme spent
actually serving on a jury. Nothing in this provision shall be
construed to require an enployer to provide annual, vacation or
sick | eave to enpl oyees under the provisions of this statute who
otherwi se are not entitled to such benefits under conpany
poli ci es.

(3) Any violation of subsection (1) or (2) of this section
shall be deened an interference with the admnistration of justice
and a contenpt of court and puni shable as such.

(4) A court shall automatically postpone and reschedul e the
service of a sumoned juror enployed by an enployer with five (5)
or fewer full-tinme enployees, or their equivalent, if another
enpl oyee of that enployer has previously been summoned to appear
during the sane period. Such postponenent will not constitute the
excused individual's right to one (1) automatic postponenent under
Section 13-5-24.

SECTI ON 11. Section 25-7-61, M ssissippi Code of 1972, is
amended as fol |l ows:

25-7-61. (1) Fees of jurors shall be payable as follows:
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(a) Gand jurors and petit jurors in the chancery,
county, circuit and special em nent domain courts shall be paid an
anopunt to be set by the board of supervisors, not to be |ess than
Twenty-five Dollars ($25.00) per day and not to be greater than
Forty Dol lars ($40.00) per day, plus nileage authorized in Section
25-3-41. In the trial of all cases where jurors are in charge of
bailiffs and are not permtted to separate, the sheriff with the
approval of the trial judge nmay pay for room and board of jurors
on panel for actual time of trial.

No grand juror shall receive any conpensati on except m | eage
unl ess he shall have been sworn as provided by Section 13-5-45;
and no petit juror except those jurors called on special venires
shal | receive any conpensation authorized under this subsection
except m | eage unless he shall have been sworn as provided by
Section 13-5-71.

(b) Jurors making inquisitions of idiocy, |unacy or of
unsound m nd and jurors on coroner's inquest shall be paid Five
Dol lars ($5.00) per day plus m | eage authorized in Section 25-3-41
by the county treasurer on order of the board of supervisors on
certificate of the clerk of the chancery court in which such
inquisition is held.

(c) Jurors in the justice courts shall be paid an
amount of not |ess than Ten Dollars ($10.00) per day and not nore
than Fifteen Dollars ($15.00) per day, to be established by the
board of supervisors. In all crimnal cases in the justice court
wherein the prosecution fails, the fees of jurors shall be paid by
the county treasurer on order of the board of supervisors on
certificate of the county attorney in all counties that have
county attorneys, otherwi se by the justice court judge.

(2) Any juror may return the fees provided as conpensation
for service as a juror to the county which paid for such person's

service as a juror. The fees returned to the county may be
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earmarked for a particular purpose to be selected by the juror,
i ncl udi ng:

(a) The local public library;

(b) Local |aw enforcenent;

(c) The Mssissippi Fire Fighters Menorial Burn Center
Fund created in Section 7-9-70, M ssissippi Code of 1972; or

(d) Any other governnental agency.

(3) The Admnistrative Ofice of Courts shall pronul gate

rules to establish a Lengthy Trial Fund to be used to provide ful

or partial wage replacenent or wage supplenentation to jurors who

serve as petit jurors in civil cases for nore than ten (10) days.

(a) The court rules shall provide for the foll ow ng:

(i) The selection and appoi ntnent of an

adm ni strator for the fund.

(i1i) Procedures for the adm nistration of the

fund, including paynents of salaries of the adm nistrator and

ot her necessary personnel .

(iii1) Procedures for the accounting, auditing and

i nvestnent of noney in the Lengthy Trial Fund.

(iv) Areport by the Admnistrative Ofice of

Courts on the adm nistration of the Lengthy Trial Fund in its

annual report on the judicial branch, setting forth the noney

coll ected for and di sbursed fromthe fund.

(b) The adm nistrator shall use any nonies deposited in

the Lengthy Trial Fund to pay full or partial wage replacenent or

suppl enentation to jurors whose enpl oyers pay |ess than ful

regul ar wages when the period of jury service lasts nore than ten

(10) days.

(c) The court may pay replacenent or suppl enental wages

of up to Three Hundred Dol l ars ($300.00) per day per juror

begi nning on the eleventh day of jury service. |In addition, for

any jurors who qualify for paynent by virtue of having served on a

jury for nore than ten (10) days, the court, upon finding that
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such service posed a significant financial hardship to a juror,

even in light of paynents made with respect to jury service after

the tenth day, may award repl acenent or suppl enental wages of up

to One Hundred Dol |l ars ($100.00) per day fromthe fourth to the

tenth day of jury service.

(d) Any juror who is serving or has served on a jury

that qualifies for paynent fromthe Lengthy Trial Fund, provided

the service conmmenced on or after the July 1, 2004, may submt a

request for paynent fromthe Lengthy Trial Fund on a formthat the

adm ni strator provides. Paynent shall be limted to the

difference between the state-paid jury fee and the actual anount

of wages a juror earns, up to the maxi num |l evel payable, mnus any

anount the juror actually receives fromthe enployer during the

sane tinme period.

(1) The formshall disclose the juror's regul ar

wages, the anount the enployer will pay during the termof jury

service starting on the el eventh day and thereafter, the anount of

repl acenent or suppl enental wages requested, and any ot her

information the adm ni strator deens necessary for proper paynent.

(ii) The juror also shall be required to subm't

verification fromthe enployer as to the wage infornmati on provi ded

to the admnistrator, for exanple, the enployee's nbst recent

earnings statenent or simlar docunent, prior to initiation of

paynment fromthe fund.

(tii1) If an individual is self-enployed or

recei ves conpensation other than wages, the individual nay provide

a sworn affidavit attesting to his or her approxi mate gross weekly

i ncone, together with such other information as the adm nistrator

may require, in order to verify weekly incone.

SECTI ON 12. Section 33-1-5, M ssissippi Code of 1972, is
anended as foll ows:
33-1-5. Any nenber of the M ssissippi National Guard on

active duty shall be exenpt fromjury duty upon presenting a
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current witten statenent fromhis superior officer that such jury
service will be likely to interfere with his mlitary duties.
SECTI ON 13. Section 41-17-7, M ssissippi Code of 1972, which
provides for the exenption fromjury service of state insane
hospi tal personnel, is repeal ed.
SECTI ON 14. Section 47-5-55, M ssissippi Code of 1972, which
provides for the exenption fromjury service of state correctiona
system enpl oyees and officers, is repeal ed.

SECTI ON 15. The Legi sl ature recogni zes the inportance of

assuring adequate health care services for all M ssissippians, and
it acknow edges that physicians are a vital conponent of providing
such services. The Legislature finds that because of the nakeup
of the citizenry of the state and the percentage of citizens who
are (a) Medicaid recipients, (b) State and School Enpl oyees Health
| nsurance Pl an participants and (c) Children's Health I nsurance
Program partici pants, physicians who provide health care services
to such individuals are providing an essential public service and
that it is in the public interest to provide funding to further
address nedi cal mal practice insurance needs of these physicians.

SECTI ON 16. Section 11-46-1, M ssissippi Code of 1972, is
amended as foll ows:

11-46-1. As used in this chapter the follow ng terns shal
have the neani ngs herein ascribed unless the context otherw se
requires:

(a) "daint neans any denmand to recover danages froma
governnmental entity as conpensation for injuries.

(b) "daimnt" neans any person seeki ng conpensation
under the provisions of this chapter, whether by adm nistrative
remedy or through the courts.

(c) "Board" neans the M ssissippi Tort Cainms Board.

(d) "Departnment” nmeans the Departnent of Finance and

Adm ni stration.
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(e) "Director" neans the executive director of the
departnment who is also the executive director of the board.
(f) "Enployee" neans:

(i) Any officer, enployee or servant of the State
of M ssissippi or a political subdivision of the state, including
el ected or appointed officials and persons acting on behalf of the
state or a political subdivision in any official capacity,
tenporarily or permanently, in the service of the state or a
political subdivision whether with or wi thout conpensation. The
term "enpl oyee" shall not nean a person or other legal entity
while acting in the capacity of an independent contractor under
contract to the state or a political subdivision; provided,
however, that for purposes of the limts of liability provided for
in Section 11-46-15, the term "enpl oyee"” shall include physicians
under contract to provide health services with the State Board of
Health, the State Board of Mental Health or any county or
municipal jail facility while rendering services under such
contract. The term "enpl oyee" shall also include any physician,
dentist or other health care practitioner enployed by the
University of M ssissippi Medical Center (UMC) and its
departnental practice plans who is a faculty nenber and provides
health care services only for patients at UMMC or its affiliated
practice sites. The term "enployee" shall also include any
physi ci an, dentist or other health care practitioner enployed by
any university under the control of the Board of Trustees of State
Institutions of Hi gher Learning who practices only on the canpus
of any university under the control of the Board of Trustees of
State Institutions of H gher Learning. The term "enployee" shal
al so include any physician, dentist or other health care
practitioner enployed by the State Veterans Affairs Board and who
provi des health care services for patients for the State Veterans
Affairs Board. The term "enpl oyee" shall also include M ssissipp

Department of Human Services |licensed foster parents for the
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limted purposes of coverage under the Tort C ains Act as provided

in Section 11-46-8. For the purposes of the limts of liability

provided for in Section 11-46-15 and for no other purpose under

this chapter, the term "enpl oyee" al so shall include any physician

who provides health care services to Medicaid recipients, State

and School Enpl oyees Health |Insurance Plan participants and

Children's Health I nsurance Program partici pants, provided that at

|l east thirty-five percent (35% of the physician's patients, as

determ ned by the board, are Medicaid recipients, however, not to

exceed one hundred twenty-five (125) physicians; and

(ii) Any retired physician who provi des vol unt eer

unpaid health care services to any public entity or private

entity. For the purposes of this subparagraph (ii), "public

entity" neans any agency, departnent, institution, instrunentality

or political subdivision of the state, or any agency, departnent,

institution or instrunentality of any political subdivision of the

state; and "private entity" neans any busi ness, organization,

corporation, association or other legal entity which is not a

public entity.

(g) "CGovernnental entity" neans and includes the state
and political subdivisions as herein defined.

(h) "Injury" neans death, injury to a person, damage to
or loss of property or any other injury that a person may suffer
that is actionable at law or in equity.

(i) "Political subdivision" nmeans any body politic or
body corporate other than the state responsible for governnental
activities only in geographic areas snaller than that of the
state, including, but not limted to, any county, nmunicipality,
school district, community hospital as defined in Section
41-13-10, M ssissippi Code of 1972, airport authority or other
instrunentality thereof, whether or not such body or
instrunmentality thereof has the authority to |l evy taxes or to sue

or be sued in its own nane.
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(j) "State" means the State of M ssissippi and any
of fice, departnent, agency, division, bureau, comm ssion, board,
institution, hospital, college, university, airport authority or
other instrunentality thereof, whether or not such body or
instrunmentality thereof has the authority to |l evy taxes or to sue
or be sued in its own nane.

(k) "Law' nmeans all species of |aw including, but not
limted to, any and all constitutions, statutes, case |aw, comon
| aw, customary |aw, court order, court rule, court decision, court
opi nion, court judgnent or mandate, adm nistrative rule or
regul ati on, executive order, or principle or rule of equity.

SECTION 17. There is created in the State Treasury a speci al

fund to the credit of the Mssissippi Tort Cains Board, which
shall be conprised of any funds that nay be nade avail able for the
fund by the Legislature. Mnies in the fund shall be expended by
the M ssissippi Tort Cains Board, upon appropriation by the

Legi slature, only for the purpose of providing additional funds
for prior acts extended reporting period coverage as provided in
Section 83-48-5 and for paying the nedical nal practice prem uns
for those physicians described in Section 11-46-1(f)(ii) as
provided for in Section 83-48-5. Unexpended anobunts remaining in
the special fund at the end of a fiscal year shall not |lapse into
the State CGeneral Fund, and any interest earned or investnent
earnings on anounts in the special fund shall be deposited to the
credit of the special fund.

SECTION 18. The Tort C ainms Board shall devel op net hods and

pronul gate rules and regulations to verify whether a physician
neets the percentage requirenment under Section 11-46-1(f) to
qualify as an enployee. There is created an advisory council to
assi st the Mssissippi Tort C ains Board in determ ning whether a
physi ci an neets the percentage requirenent under Section
11-46-1(f) to qualify as an enployee. The advisory council shal

be conposed of the Executive Director of the M ssissippi Medical
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737 Association or his designee; the President of the M ssissipp

738 Medical and Surgical Association or his designee; the

739 admnistrator of the Mssissippi Tort Clains Board or his

740 designee; two (2) physicians appoi nted by the Lieutenant Governor;
741 two (2) physicians appointed by the Speaker of the House of

742 Representatives and three (3) nonphysician nenbers, one (1) from
743 each Suprene Court district, appointed by the Governor.

744 SECTION 19. Short title.

745 Sections 19 through 28 of this act shall be known and may be
746 cited as the Medical Practice Disclosure Act.

747 SECTI ON 20. Legislative intent.

748 The State of M ssissippi hereby recogni zes the necessity of
749 allow ng individuals to nmake infornmed and educated choi ces

750 regarding health care services and the essential need to provide
751 information to facilitate these inportant decisions. It further
752 recogni zes that public disclosure of certain health care

753 information would | ower the cost of health care through the use of
754 the nost appropriate provider and inprove the quality of health
755 care services by mandating the reporting of information regarding
756 health care providers.

757 It is the intention of the Legislature to establish a

758 procedure by which the general public nmay obtain essential and
759 basic information concerning potential health care providers,

760 while ensuring the accuracy and disclosure of all relevant

761 information that would enable individuals to informatively sel ect
762 their health care provider.

763 SECTI ON 21. Col |l ection of information.

764 (1) The State Board of Medical Licensure (board) and the

765 State Departnent of Health (departnent) shall collect for each

766 physician licensed or otherwi se practicing nedicine in the State
767 of Mssissippi the followng information, in a format devel oped by
768 the departnent that shall be available for dissemnation to the

769 public:
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(a) A description of any crimnal convictions for
felonies and viol ent m sdeneanors as determ ned by the departnent.
For the purposes of this paragraph, a person shall be deened to be
convicted of a crime if that person pleaded guilty or if that
person was found or adjudged guilty by a court of conpetent
jurisdiction.

(b) A description of any charges to which a physician
pl eads nol o contendere or where sufficient facts of guilt were
found and the matter was continued without a finding by a court of
conpetent jurisdiction.

(c) A description of any final disciplinary actions
taken by the State Board of Medical Licensure.

(d) A description of any final disciplinary actions by
| i censing boards in other states or reported in the National
Practitioner Data Bank.

(e) A description of revocation or involuntary
restriction of hospital privileges that have been taken by a
hospital's governi ng body and any other official of a hospital
after procedural due process has been afforded, or the resignation
fromor nonrenewal of nedical staff nmenbership or the restriction
of privileges at a hospital taken in lieu of or in settlenent of a
pendi ng di sciplinary case.

(f) Notwthstanding any law to the contrary, al
nmedi cal mal practice court judgnents and all nedical mal practice
arbitration awards in which a paynent is awarded to a conpl ai ni ng
party and all settlenments of nedical nmalpractice clainms in which a
paynment is made to a conplaining party. Settlenent of a claimmay
occur for a variety of reasons which do not necessarily reflect
negatively on the professional conpetence or conduct of the
physician. A paynent in settlenment of a nedical mal practice
action or claimshould not be construed as creating a presunption

t hat nedi cal mal practice has occurred.
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(g) Al civil court awards or settlenments arising from
al | egations of sexual m sconduct filed by patients, enpl oyees or
hospital staff.

(h) A paragraph describing the mal practice experience
of each nedical specialty and an explanation that sonme high risk
specialties experience nore nmal practice clains than | ess risky
specialties. This information shall be updated on an annual basis
to reflect the nost recent mal practice clains experience of each
specialty.

(1) Nanmes of nedical schools and dates of graduation.

(j) G aduate nedical education.

(k) Specialty board certification(s).

(1) Nunber of years in practice.

(m Nane of hospitals where the physician has
privil eges.

(n) Appointnents to nedical school faculties and
i ndication as to whether the physician has a responsibility for
graduat e nedi cal education

(o) Information regarding publications in peer-reviewed
medi cal literature.

(p) Information regarding professional or comunity
service activities and awards.

(q) The location of the physician's prinmary practice
| ocati on.

(r) The indication of any translating services that may
be avail able at the physician's primary practice |ocation.

(s) An indication of whether the physician participates
in the Medicaid program

(2) The departnent shall provide each physician with a copy
of that physician's profile prior to the release to the public.

(3) A physician shall be provided a reasonable tinme, not to
exceed sixty (60) days, to correct factual inaccuracies or

om ssions that may appear in the profile.
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(4) (a) A physician may petition the board for perm ssion
to tenmporarily omt certain information for a period not to exceed
one (1) vyear.

(b) If the physician denonstrates to the board that
di scl osure of the information would represent an undue risk of
injury to the physician or the property of the physician, the
board may grant the request and the information shall be w thheld
until such tinme as the situation is resolved, based on the
presentation of evidence to the board, for a period not to exceed
one (1) year.

(5) The board or the departnent shall not disclose any
pendi ng mal practice clains to the public, and nothing in this
section shall be construed to prohibit the board or the departnent
frominvestigating and disciplining a physician on the basis of
pendi ng nedi cal nmal practice claiminformation obtained under this
act .

SECTI ON 22. Report of crimnal convictions and pleas of nolo

cont ender e.

(1) The clerk of any court in which a physician is convicted
of any crinme or in which any unregistered practitioner is
convicted of holding hinself out as a practitioner of nedicine or
of practicing nedicine shall, within one (1) week thereafter,
report the same to the State Medical Licensure Board, together
with a copy of the court proceedings in the case.

(2) For the purposes of this section, a person shall be
deened to be convicted of a crine if he pleaded guilty or was
found or adjudged guilty by a court of conpetent jurisdiction.

(3) Upon review, the State Board of Medical Licensure shal
provide the information to the departnent for purposes consi stent
with this act.

(4) If a physician pleads nolo contendere to charges or
where sufficient facts of guilt were found and the matter was

continued without a finding by a court of conpetent jurisdiction,
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the clerk shall, within one (1) week thereafter, report the sane
to the Medical Licensure Board, together with a copy of the court
proceedings in the case. Upon review, the Medical Licensure Board
shall provide the information to the departnent for purposes
consistent wwth this act.

SECTI ON 23. Reports to hospitals and health care facilities.

(1) Each licensed hospital or health care facility shal
report to the board and the departnent if the hospital or facility
denies, restricts, revokes or fails to renew staff privil eges or
accepts the resignation of a physician for any reason related to
t he physician's conpetence to practice nedicine or for any other
reason related to a conplaint or allegation regardi ng any
violation of law, regulation, rule or bylaw of the hospital or
facility regardl ess of whether the conplaint or allegation
specifically states a violation of a specific |law, regulation,
rule or bylaw. The report shall be filed within thirty (30) days
of the occurrence of the reportable action and include details
regardi ng the nature and circunstances of the action, its date and
the reasons for it.

(2) Each licensed hospital or health care facility shal
file an annual disciplinary report with the board no |ater than
January 31 and shall send the report by certified or registered
mail. The report shall sunmarize the action reports submtted for
t he previous cal endar year and shall be signed under oath. [If the
hospital or facility submtted no action reports for the previous
cal endar year, then the report required by this subsection shal
state that no action reports were required.

(3) No hospital, health care facility or person reporting
information to the board or the departnment under this section
shall be liable to the physician referenced in the report for
maki ng the report, provided that the report is made in good faith

and wi thout malice.
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SECTI ON 24. Reports of disciplinary action by professional

medi cal organi zati ons.

(1) A professional nedical association, society, body,
prof essi onal standards review organi zation or simlarly
constituted professional organization, whether or not such
associ ation, society, body or organization is |ocal, regional,
state, national or international in scope, shall report to the
Medi cal Licensure Board the disciplinary action taken against any
physi ci an. Such report of disciplinary action shall be filed with
the board within thirty (30) days of such disciplinary action,
shall be in witing and shall be nmailed to the board by certified
or registered mail.

(2) As used in this section, the term"disciplinary action”
includes, but is not limted to, revocation, suspension, censure,
reprimand, restriction, nonrenewal, denial or restriction of
privileges or a resignation shall be reported only when the
resignation or the denial or restriction of privileges is rel ated
in any way to:

(a) The physician's conpetence to practice nedicine; or

(b) A conmplaint or allegation regarding any violation
of law or regulation, including, but not limted to, the
regul ati ons of the departnent or the Medical Licensure Board or
hospital, health care facility or professional nedical association
byl aws, whether or not the conplaint or allegation specifically
cites violation of a specified |law, regulation or by |aw.

SECTI ON 25. Reports by insurers of mal practice clains or

actions.

(1) Every insurer or risk managenent organi zati on which
provi des professional liability insurance to a physician shal
report to the departnment any claimor action for damages for
personal injuries alleged to have been caused by error, om ssion
or negligence in the performance of the physician's professional

services where the claimresulted in:
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(a) Final judgnent in any anount;

(b) Settlenent in any anmount; or

(c) Final disposition not resulting in paynent on
behal f of the insured.

(2) Reports shall be filed with the board no | ater than
thirty (30) days follow ng the occurrence of any event listed
under this section.

(3) The reports shall be in witing on a form prescribed by
the departnent and shall contain the foll ow ng information.

(a) The nane, address, specialty coverage and policy
nunber of the physician agai nst whomthe claimis nade.

(b) The nane, address and age of the claimant or
plaintiff.

(c) The nature and substance of the claim

(d) The date when and place where the cl ai marose.

(e) The anobunts paid, if any, and the date, manner of
di sposition, judgnent and settlenent.

(f) The date and reason for final disposition, if no
judgnent or settlenent.

(g) Such additional information as the departnent shal
require. No insurer or its agents or enployees shall be liable in
any cause of action arising fromreporting to the departnent as
required in this section.

SECTI ON 26. Reports by physicians of settlenents or

arbitration awards.

(1) A physician who does not possess professional liability
i nsurance shall report to the departnent every settlenent or
arbitration award of a claimor action for danages for death or
personal injury caused by negligence, error or omssion in
practice, or the unauthorized rendering of professional services
by the physician. The report shall be made within thirty (30)

days after the settlenent agreenent has been reduced to witing or
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thirty (30) days after service of the arbitration award on the
parties as long as it is signed by all the parties.

(2) (a) Except as otherw se provided in this section, a
physi cian who fails to conply with the provisions of this section
shall be subject to a civil penalty of not nore than Five Hundred
Dol I ars ($500. 00) .

(b) A physician who makes a knowi ng or intentional
failure to conply with the provisions of this section, or
conspires or colludes not to conply with the provisions of this
section, or hinders or inpedes any other person in such
conpliance, shall be subject to a civil penalty of not |ess than
Fi ve Thousand Dol | ars ($5, 000.00) nor nore than Fifty Thousand
Dol I 'ars ($50, 000. 00).

SECTION 27. Public access to i nformati on.

(1) The departnent shall neke available to the public, upon
request by any person or entity, the information conpiled by the
board in Section 21 of this act.

(2) Each physician shall nmake available to the public, free
of charge, information conpiled by the board in Section 21 of this
act. All physicians shall conspicuously post at their primary
pl ace of practice a notice stating, "free background information
avai | abl e upon request."

(3) The departnent shall dissem nate information of Section
21 of this act by posting the information on the state's website
on the Internet.

SECTI ON 28. Rul es and regul ati ons.

The board and the departnent shall in the manner provided by
| aw promul gate the rules and regul ati ons necessary to carry out
the provisions of this act, including, but not [imted to, the
exchange of information between the board and the departnent and
ot her relevant state agencies, insurance carriers, hospitals and

judicial adm nistrative offices.
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SECTI ON 29. Section 73-43-11, M ssissippi Code of 1972, is
amended as fol |l ows:

73-43-11. The State Board of Medical Licensure shall have
the foll ow ng powers and responsibilities:

(a) Setting policies and professional standards
regardi ng the nedical practice of physicians, osteopaths,
podi atrists and physician assistants practicing with physician
supervi si on;

(b) Considering applications for |icensure;

(c) Conducting exam nations for |icensure;

(d) Investigating alleged violations of the nedical
practice act;

(e) Conducting hearings on disciplinary matters
involving violations of state and federal |aw, probation,
suspensi on and revocation of |icenses;

(f) Considering petitions for term nation of
probati onary and suspension periods, and restoration of revoked
| i censes;

(g) To promul gate and publish reasonable rules and
regul ati ons necessary to enable it to discharge its functions and
to enforce the provisions of |aw regulating the practice of
medi ci ne;

(h) To enter into contracts with any other state or
federal agency, or with any private person, organization or group
capabl e of contracting, if it finds such action to be in the
public interest and in the furtherance of its
responsibilities; * * *

(i) Performthe duties prescribed by Sections 73-26-1
t hrough 73-26-5; and

(j) Performthe duties prescribed by the Medi cal

Practice Di scl osure Act.

SECTI ON 30. Section 73-25-27, M ssissippi Code of 1972, is

anended as foll ows:
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1030 73-25-27. The M ssissippi State Board of Medical Licensure
1031 after notice and opportunity for a hearing to the licentiate, is
1032 authorized to suspend or revoke for any cause nanmed herein any
1033 license it has issued, or the renewal thereof, that authorizes any
1034 person to practice nedicine, osteopathy, or any other nethod of
1035 preventing, diagnosing, relieving, caring for, or treating, or
1036 curing disease, injury or other bodily condition. The procedure
1037 for suspension of a license for being out of conpliance with an
1038 order for support, and the procedure for the reissuance or

1039 reinstatenent of a |license suspended for that purpose, and the
1040 paynent of any fees for the reissuance or reinstatenent of a

1041 license suspended for that purpose, shall be governed by Section
1042 93-11-157 or 93-11-163, as the case may be. |If there is any

1043 conflict between any provision of Section 93-11-157 or 93-11-163
1044 and any provision of this chapter, the provisions of Section

1045 93-11-157 or 93-11-163, as the case may be, shall control.

1046 Such notice shall be effected by registered mail or personal
1047 service setting forth the particular reasons for the proposed
1048 action and fixing a date not less than thirty (30) days or nore
1049 than sixty (60) days fromthe date of such mailing or such

1050 service, at which tinme the licentiate shall be given an

1051 opportunity for a pronpt and fair hearing. For the purpose of
1052 such hearing the board, acting by and through its executive

1053 office, may subpoena persons and papers on its own behalf and on
1054 behalf of licentiate, including records obtained pursuant to

1055 Section 73-25-28, may adm nister oaths and such testinony when
1056 properly transcribed, together wth such papers and exhibits,

1057 shall be adm ssible in evidence for or against the licentiate. At
1058 such hearing licentiate may appear by counsel and personally in
1059 his own behalf. Any person sworn and exam ned as a witness in
1060 such hearing shall not be held to answer crimnally, nor shall any
1061 papers or docunents produced by such w tness be conpetent evidence

1062 in any crimnal proceedings agai nst such wi tness other than for
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perjury in delivering his evidence. Any patient or a

representative of the patient who has suffered harm by a physician

subject to a hearing under this section shall have the right to

attend all proceedi ngs regardi ng such physician. Notice shall be

provided to the patient or his representative at the sane tine and

in the sane manner as the notice is made to the physician. On the

basis of any such hearing, or upon default of the licentiate, the
Board of Medical Licensure shall nake a determ nation specifying
its findings of fact and concl usi ons of | aw
A copy of such determ nation shall be sent by registered nai
or served personally upon the licentiate. The decision of the
Board of Medical Licensure revoking or suspending the |license
shal |l becone final thirty (30) days after so mailed or served
unless within said period the licentiate appeals the decision to
the chancery court, pursuant to the provisions hereof, and the
proceedi ngs in chancery shall be conducted as other matters com ng
before the court. All proceedings and evi dence, together with
exhibits, presented at such hearing before the Board of Mdi cal
Li censure in the event of appeal shall be adm ssible in evidence
in said court.
The Board of Medical Licensure may subpoena persons and

papers on its own behalf and on behalf of the respondent,
i ncl udi ng records obtai ned pursuant to Section 73-25-28, may
adm ni ster oaths, and nay conpel the testinony of w tnesses. It
may | ssue conm ssions to take testinony, and testinony so taken
and sworn to shall be adm ssible in evidence for and agai nst the
respondent. The Board of Medical Licensure shall be entitled to
t he assistance of the chancery court or the chancellor in
vacation, which, on petition by the board, shall issue ancillary
subpoenas and petitions and may punish as for contenpt of court in
the event of nonconpliance therewth.

Unl ess the court otherw se decrees, a license that has been

suspended by the Board of Medical Licensure for a stated period of
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time shall automatically beconme valid on the expiration of that
period and a |icense that has been suspended for an indefinite
period shall becone again valid if and when the Board of Medica
Li censure so orders, which it nay do on its own notion or on the
petition of the respondent. A license that has been revoked shal
not be restored to validity except: (1) after a rehearing by the
Board of Medical Licensure, on petition of the respondent, for
good cause shown, filed wthin ten (10) days, inmmediately
follow ng the service on himof the order or judgnent of the Board
of Medical Licensure revoking his license or (2) by order of the
court, on petition as aforesaid. Any licentiate whose |icense
becones again valid after a period of suspension or after it has
been restored to validity after a rehearing or by an order of the
court, shall record it again in the office of the clerk of the
circuit court of the county in which he resides in conformty with
the requirenents of Section 73-25-13. Nothing in this chapter
shall be construed as limting or revoking the authority of any
court or of any licensing or registering officer or board, other
than the State Board of Medical Licensure, to suspend, revoke and
reinstate |icenses and to cancel registrations under the
provi sions of Section 41-29-311.

SECTI ON 31. Any product sold or distributed in M ssissipp

by any manufacturer or distributor |licensed to do business or
doi ng business in M ssissippi shall publish statew de notice of
any recall of any product or its conponent parts within thirty
(30) days of the recall. Any manufacturer or distributor who
fails to provide notice of a recall as required by this section
shal |, upon conviction, be fined Fifty Thousand Dol | ars

($50, 000.00) for each violation. The Attorney General shal
enforce conpliance with the provisions of this section.

SECTION 32. (1) No policy or contract of liability

i nsurance shall be issued or delivered in this state unless it

contains provisions to the effect that the insol vency or
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bankruptcy of the insured shall not release the insurer fromthe
paynment of danages for injuries sustained or |oss occasioned
during the existence of the policy. Any judgnent which may be
rendered against the insured for which the insurer is |liable which
shal | have becone executory shall be deened prima facie evidence
of the insolvency of the insured, and an action may thereafter be
mai ntained within the ternms and limts of the policy by the
injured person or his or her survivors or heirs against the

i nsurer.

(2) (a) The injured person or his or her survivors or heirs
mentioned in subsection (1) of this section, at their option,
shall have a right of direct action against the insurer within the
terms and imts of the policy; and such action may be brought
agai nst the insurer alone, or against both the insured and insurer
jointly and in solido, in the county in which the accident or
injury occurred or in the county in which an action could be
brought against either the insured or the insurer under the
general rules of venue prescribed by the Rules of G vil Procedure
only. However, such action nmay be brought against the insurer
al one only when:

(i) The insured has been adjudged a bankrupt by a
court of conpetent jurisdiction or when proceedi ngs to adjudge an
i nsured a bankrupt have been commenced before a court of conpetent
jurisdiction;

(i1i) The insured is insolvent;

(ti1) Service of citation or other process cannot
be nmade on the insured,

(itv) \Wen the cause of action is for danages as a
result of an offense or quasi-offense between children and their
parents or between nmarried persons; or

(v) Wen the insurer is an uninsured notori st

carrier.
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(b) This right of direct action shall exist whether or
not the policy of insurance sued upon was witten or delivered in
the State of M ssissippi and whet her or not such policy contains a
provi sion forbidding such direct action, provided the accident or
injury occurred within the State of M ssissippi. Nothing
contained in this section shall be construed to affect the
provi sions of the policy or contract if such provisions are not in
violation of the laws of this state.

(3) The policy or contract of liability insurance shall be
adm ssible into evidence in any proceedi ng regardi ng such policy
or contract of liability insurance.

(4) It is the intent of this section that any action brought
under the provisions of this section shall be subject to all of
the lawful conditions of the policy or contract and the defenses
whi ch could be urged by the insurer to a direct action brought by
the insured, provided the terns and conditions of such policy or
contract are not in violation of the laws of this state.

(5 It is also the intent of this section that all liability
policies within their terns and limts are executed for the
benefit of all injured persons and their survivors or heirs to
whomthe insured is liable and that it is the purpose of al
liability policies to give protection and coverage to al
i nsureds, whether they are naned i nsureds or additional insureds
under the ommi bus clause, for any legal liability such insured may
have as or for a tort-feasor within the terns and limts of such
policy.

SECTION 33. If any provision of this act is held by a court
to be invalid, such invalidity shall not affect the remaining
provisions of this act, and to this end the provisions of this act
are decl ared severabl e.

SECTION 34. This act shall take effect and be in force from
and after July 1, 2004, and Sections 1 through 4 of this act shal

apply to all causes of action filed on or after that date.
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