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By: Representatives To: Judiciary A

Si mpson, Akins, Aldridge,

Arinder, Baker (74th), Baker

(8th), Barnett, Beckett,

Bent z, Bondurant, Bounds,

Capps, Carlton, Chism Davis, Denny, Ellington, Fillingane,
Formby, Frierson, Guice, Gunn, Ham|lton (109th), Hamlton (6th),
Hor ne, Howel |, Hudson, |shee, Janus, Jennings, Lott, Martinson,
Mast erson, Mayhall, MBride, Mns, More, N cholson, Parker,
Patterson, Read, Reed, Robinson (84th), Rogers (14th), Rogers
(61st), Rotenberry, Shows, Smith (39th), Smth (59th), Snowden,
St apl es, Stevens, Turner, Upshaw, Vince, Wathersby, Wells-Snith,
Whods, Zuber, Reeves

HOUSE BI LL NO. 3

AN ACT TO AMEND SECTI ON 11-11-3, M SSISSI PPI CODE OF 1972, TO
REVI SE THE VENUE | N GENERAL CI VIL ACTI ONS; TO AMEND SECTI ON
11-1-60, M SSI SSI PPl CODE OF 1972, TO REVISE THE LI M TATI ON ON
NONECONOM C DAMAGES | N MALPRACTI CE ACTI ONS AND TO PROVI DE
LI M TATI ONS ON NONECONOM C DAMAGES I N ALL OTHER CIVIL ACTIONS; TO
AMEND SECTI ON 11-1-63, M SSI SSI PPl CODE OF 1972, TO PROVI DE THAT A
PRODUCT SELLER OTHER THAN A MANUFACTURER SHALL NOT BE LI ABLE FOR A
LATENT DEFECT | F THE SELLER IS A MERE CONDU T WHO PURCHASED THE
PRODUCT FROM A REPUTABLE MANUFACTURER;, TO AMEND SECTI ON 11-1-65,
M SSI SSI PPl CODE OF 1972, TO PROH BI' T MULTI PLE PUNI Tl VE DAMVAGE
AVWARDS FOR THE SAME CONDUCT OF A DEFENDANT EXCEPT I N CERTAIN
CASES, TO PROH BI' T PUNI TI VE DAMAGES AGAI NST A DEFENDANT FOR ANY
REGULATED ACTI VI TY CONDUCTED | N COVPLI ANCE W TH FEDERAL AND STATE
REGULATI ONS, AND TO REVI SE THE MAXI MUM AMOUNT OF PUNI Tl VE DAMVAGE
AWARDS; TO AMEND SECTI ON 11-1-66, M SSI SSI PPI CODE OF 1972, TO
REVI SE THE | MMUNI TY OF PREM SES OMNERS FROM CI VIL LI ABILITY; TO
AMEND SECTI ON 85-5-7, M SSI SSI PPI CODE OF 1972, TO REVI SE THE
LI M TATION OF JO NT AND SEVERAL LI ABILITY FOR DAMAGES CAUSED BY
TWO OR MORE PERSONS; TO REPEAL SECTION 11-1-64, M SSI SSI PPl CODE
OF 1972, VWH CH PROVI DES THE PROCEDURE FOR DI SM SSI NG A DEFENDANT
VHOSE LI ABILITY IS BASED SOLELY ON HI S STATUS AS A SELLER I N THE
STREAM OF COWERCE; TO AMEND SECTI ON 13-5-1, M SSI SSI PPl CODE OF
1972, TO ELI M NATE CERTAI N JUROR DI SQUALI FI CATI ONS; TO AMEND
SECTI ON 13-5-23, M SSI SSI PPI CODE OF 1972, TO PROVI DE THAT JURORS
CAN ONLY BE EXCUSED FROM SERVI CE FOR | LLNESS OR UNDUE HARDSHI P; TO
CODI FY SECTI ON 13-5-24, M SSI SSI PPl CODE OF 1972, TO PROVI DE THAT
JURORS CAN POSTPONE JURY SERVI CE ONE TI ME ONLY; TO AMEND SECTI ON
13-5-25, M SSISSI PPl CODE OF 1972, TO LIMT THE FREQUENCY OF JURY
SERVI CE; TO AMEND SECTI ON 13-5-28, M SSI SSI PPl CODE OF 1972, TO
REQUI RE NOTI CE OF JURY SERVI CE EXEMPTI ON ENTI TLEMENT TO BE
| NCLUDED | N JUROR SUMMONSES; TO AMEND SECTI ON 13-5-34, M SSI SS| PPI
CODE OF 1972, TO REVI SE THE PUNI SHVENT FOR FAI LURE TO APPEAR FOR
JURY SERVI CE; TO CCODI FY SECTION 13-5-99, M SSI SSI PPl CODE OF 1972,
TO PROVI DE EMPLOYMENT PROTECTI ONS FOR JURORS; TO AMEND SECTI ON
25-7-61, M SSISSI PPl CODE OF 1972, TO CREATE A LENGITHY TRI AL FUND,
TO AMEND SECTI ON 33-1-5, M SSI SSI PPl CODE OF 1972, TO ELI M NATE
CERTAI N JUROR EXEMPTI ONS; TO REPEAL SECTI ONS 41-17-7 AND 47-5-55,
M SSI SSI PPl CODE OF 1972, VWH CH PROVI DE CERTAI N EXEMPTI ONS FROM
JURY SERVI CE; TO PROVI DE THAT ALL MALPRACTI CE CLAI M5 SHALL BE
REVI EWVED BY A MEDI CAL REVI EW PANEL; TO ALLOW PARTI ES TO MJTUALLY
AGREE TO OPT QUT OF TH S REQUI REMENT; TO ESTABLI SH THE MEMBERSHI P
REVI EW PANEL; TO PROVI DE WHAT EVI DENCE MAY BE CONSI DERED BY THE
PANEL; TO PROVI DE THE FORM OF THE DECI SI ON; TO PROVI DE FOR
PANELI ST | MVUNI TY AND COVPENSATI ON; TO PROVI DE THAT THE LOSI NG
PARTY SHALL PAY ATTORNEY FEES TO THE PREVAI LI NG PARTY UNDER
CERTAI N Cl RCUMSTANCES; TO AVEND SECTI ON 11-46-19, M SSI SSI PPl CODE
OF 1972, IN CONFORM TY THERETG, AND FOR RELATED PURPCSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI :
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SECTION 1. Section 11-11-3, M ssissippi Code of 1972, is
anended as foll ows:
11-11-3. (1) (a) (i) Guvil actions of which the circuit

court has original jurisdiction shall be commenced in the county

where the defendant resides, or, if a corporation, in the county

of its principal place of business, or in the county where a

substantial alleged act or om ssion occurred or where a

substanti al event that caused the injury occurred.

(ii1) GCwvil actions alleging a defective product
may al so be comrenced in the county where the plaintiff obtained
t he product.

(b) If venue in a civil action against a nonresident

def endant cannot be asserted under paragraph (a) of this

subsection (1), a civil action against a nonresident may be

commenced in the county where the plaintiff resides or is

dom ci | ed.

(2) In any civil action where nore than one (1) plaintiff is

joined, each plaintiff shall independently establish proper venue;

it is not sufficient that venue is proper for any other plaintiff

joined in the civil action.

(3) Notw thstandi ng subsection (1) of this section, any

action against a |licensed physician, osteopath, dentist, nurse,

nurse-practitioner, physician assistant, psychol ogi st, pharnaci st,

podi atrist, optonetrist, chiropractor, institution for the aged or

infirm hospital or |icensed pharmacy, including any |egal entity

which may be liable for their acts or om ssions, for nal practice,

negl i gence, error, om ssion, mstake, breach of standard of care

or the unauthorized rendering of professional services shall be

brought only in the county in which the all eged act or om ssion

occurred.

(4) (a) |If acourt of this state, on witten notion of a

party, finds that in the interest of justice and for the

conveni ence of the parties and witnesses a claimor action would
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be nore properly heard in a forumoutside this state or in a

different county of proper venue within this state, the court

shall decline to adjudicate the matter under the doctrine of forum

non conveniens. As to a claimor action that would be nore

properly heard in a forumoutside this state, the court shal

dismss the claimor action. As to a claimor action that would

be nore properly heard in a different county of proper venue

within this state, the venue shall be transferred to the

appropriate county. In determning whether to grant a notion to

dism ss an action or to transfer venue under the doctrine of forum

non conveni ens, the court shall give consideration to the

foll ow ng factors:

(i) Relative ease of access to sources of proof;

(ii) Availability and cost of conpul sory process

for attendance of unwilling w tnesses;

(iii1) Possibility of viewing of the prem ses, if

vi ewi ng woul d be appropriate to the action;

(iv) Unnecessary expense or trouble to the

def endant not necessary to the plaintiff's owm right to pursue his

remedy;

(v) Admnistrative difficulties for the forum

courts;

(vi) Existence of local interests in deciding the

case at hone; and

(vii) The traditional deference given to a

plaintiff's choice of forum

(b) A court may not dismss a claimunder this

subsection until the defendant files with the court or with the

clerk of the court a witten stipulation that, with respect to a

new action on the claimcomenced by the plaintiff, all the

def endants waive the right to assert a statute of limtations

defense in all other states of the United States in which the

claimwas not barred by limtations at the tine the clai mwas
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filed in this state as necessary to effect a tolling of the

limtations periods in those states begi nning on the date the

claimwas filed in this state and ending on the date the claimis

di sm ssed.

SECTION 2. Section 11-1-60, M ssissippi Code of 1972, is

anended as foll ows:

11-1-60

(1) For the purposes of this section, the

foll ow ng words and phrases shall have the neanings ascri bed

herein unl ess the context clearly requires otherw se:

(a)

nonpecuni ary danages arising fromdeath, pain, suffering,

"Noneconom ¢ damages" neans subjective,

i nconveni ence, nental anguish, worry, enotional distress, |oss of

soci ety and conpani onshi p, |loss of consortium bystander injury,

physi cal inpairnment, disfigurenent, injury to reputation,

hum | i ati on,

enbarrassnent, * * * other nonpecuni ary damages, and

any other theory of damages such as fear of loss, illness or

injury. The term "nonecononm ¢ damages" shall not include * * *

punitive or exenplary damages.

(b

)

"Actual econom c danmages" neans objectively

verifiable pecuniary damages arising from nedi cal expenses and

nmedi cal care

disabilities

rehabilitation services, custodial care,

| oss of earnings and earning capacity, |oss of

i ncone, burial costs, |oss of use of property, costs of repair or

repl acenent of property, costs of obtaining substitute donestic

services, |loss of enploynent, |oss of business or enpl oynent

opportunities, and other objectively verifiable nonetary | osses.

* * %

(2) Nothing contained in subsection (1) of this section

shall be construed as creating a cause of action or as setting

forth el enents of or types of danmges that are or are not

recoverable in any type of cause of action.

(3) (&)

Regardl ess of the nunber of parties agai nst whom an

action is brought or the nunber of separate clains or actions
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brought with respect to the sane injury, for causes of action

filed on or after July 1, 2004, for injury based on nal practice or

breach of standard of care against a provider of health care,

including institutions for the aged or infirm the aggregate

anount recoverable for noneconom c damages by a plaintiff in any

claimfor injury shall not exceed Five Hundred Thousand Dol | ars

($500, 000. 00) .

(b) The jury shall not be advised of the limtations
i nposed by this subsection (3), and the judge shall appropriately
reduce any award of nonecononi ¢ danages that exceeds the
applicable limtation.

(4) (a) Regardless of the nunber of parties agai nst whom an

action is brought or the nunber of separate clains or actions

brought with respect to the sane injury, for causes of action

filed on or after July 1, 2004, other than the actions descri bed

in subsection (3), the aggregate anount recoverable for

noneconom ¢ damages by a plaintiff in any claimfor injury shal

not exceed five (5) tinmes the anount of reasonabl e and necessary

nmedi cal expenses proven, or Five Hundred Thousand Dol | ars

($500, 000. 00), whichever is greater; however, in no event shal

t he anbunt recoverabl e for noneconom ¢ danages exceed One M IIion

Dol  ars ($1, 000, 000. 00) .

(b) The jury shall not be advised of the Iimtations

i nposed by this subsection (4), and the judge shall appropriately

reduce any award of noneconon ¢ danages that exceeds the

applicable limtation.

(5) Nothing in this section shall be construed to inpose a
limtation on * * * actual econom c damages.

SECTION 3. Section 11-1-63, M ssissippi Code of 1972, is
amended as foll ows:

11-1-63. * * * |n any action for danages caused by a product

except for commercial damage to the product itself:
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(a) The manufacturer or seller of the product shall not
be liable if the claimnt does not prove by the preponderance of
the evidence that at the time the product left the control of the
manuf acturer or seller:

(i) 1. The product was defective because it
deviated in a material way fromthe manufacturer's specifications
or fromotherw se identical units manufactured to the sane
manuf act uri ng specifications, or

2. The product was defective because it
failed to contain adequate warnings or instructions, or

3. The product was designed in a defective
manner, or

4. The product breached an express warranty
or failed to conformto other express factual representations upon
which the claimant justifiably relied in electing to use the
product; and

(1i) The defective condition rendered the product
unr easonabl y dangerous to the user or consuner; and

(iti1) The defective and unreasonably dangerous
condition of the product proxi mately caused the danmages for which
recovery is sought.

(b) A product is not defective in design or formulation
if the harmfor which the claimnt seeks to recover conpensatory
damages was caused by an inherent characteristic of the product
which is a generic aspect of the product that cannot be elim nated
W t hout substantially conprom sing the product's useful ness or
desirability and which is recogni zed by the ordinary person with
the ordinary know edge common to the comrunity.

(c) (i) In any action alleging that a product is
defective because it failed to contain adequate warni ngs or
instructions pursuant to paragraph (a)(i)2 of this section, the
manuf acturer or seller shall not be liable if the claimant does

not prove by the preponderance of the evidence that at the tinme

H B. No. 3 *HRO3/R7*
041E/ HRO3/ R7
PAGE 6 (CIR\LH)



213 the product left the control of the manufacturer or seller, the
214 manufacturer or seller knew or in light of reasonably avail able
215 know edge shoul d have known about the danger that caused the

216 damage for which recovery is sought and that the ordinary user or
217 consunmer would not realize its dangerous condition.

218 (11) An adequate product warning or instruction is
219 one that a reasonably prudent person in the sanme or simlar

220 circunstances woul d have provided with respect to the danger and
221 that comrunicates sufficient information on the dangers and safe
222 use of the product, taking into account the characteristics of,
223 and the ordinary know edge common to an ordi nary consuner who

224 purchases the product; or in the case of a prescription drug,

225 nedi cal device or other product that is intended to be used only
226 under the supervision of a physician or other |icensed

227 professional person, taking into account the characteristics of,
228 and the ordinary know edge common to, a physician or other

229 |licensed professional who prescribes the drug, device or other

230 product.

231 (d) In any action alleging that a product is defective
232 pursuant to paragraph (a) of this section, the manufacturer or

233 seller shall not be liable if the claimant (i) had know edge of a
234 condition of the product that was inconsistent with his safety;
235 (ii) appreciated the danger in the condition; and (iii)

236 deliberately and voluntarily chose to expose hinself to the danger
237 in such a manner to register assent on the continuance of the

238 dangerous condition.

239 (e) In any action alleging that a product is defective
240 pursuant to paragraph (a)(i)2 of this section, the manufacturer or
241 seller shall not be liable if the danger posed by the product is
242 known or is open and obvious to the user or consuner of the

243 product, or should have been known or open and obvious to the user

244  or consuner of the product, taking into account the
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characteristics of, and the ordinary know edge conmon to, the
persons who ordinarily use or consune the product.

(f) In any action alleging that a product is defective
because of its design pursuant to paragraph (a)(i)3 of this
section, the manufacturer or product seller shall not be liable if
the cl ai mant does not prove by the preponderance of the evidence
that at the time the product left the control of the manufacturer
or seller:

(i) The manufacturer or seller knew, or in |ight
of reasonably avail abl e knowl edge or in the exercise of reasonable
care shoul d have known, about the danger that caused the damage
for which recovery is sought; and

(ii) The product failed to function as expected
and there existed a feasible design alternative that would have to
a reasonabl e probability prevented the harm A feasible design
alternative is a design that would have to a reasonabl e
probability prevented the harmw thout inpairing the utility,
useful ness, practicality or desirability of the product to users
Oor CONSUNErS.

(g) (i) The manufacturer of a product who is found
| iable for a defective product pursuant to paragraph (a) shal
indemmify a product seller for the costs of litigation, any
reasonabl e expenses, reasonable attorney's fees and any danages
awarded by the trier of fact unless the seller exercised
substantial control over that aspect of the design, testing,
manuf act ure, packaging or |abeling of the product that caused the
harm for which recovery of damages is sought; the seller altered
or nodified the product, and the alteration or nodification was a
substantial factor in causing the harmfor which recovery of
damages i s sought; the seller had actual know edge of the
defective condition of the product at the tine he supplied sane;

or the seller nmade an express factual representation about the

H B. No. 3 *HRO3/R7*
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aspect of the product which caused the harm for which recovery of
damages i s sought.

(11) Subparagraph (i) shall not apply unless the
sell er has given pronpt notice of the suit to the manufacturer
wi thin ninety (90) days of the service of the conplaint against
the seller.

(h) In any action alleging that a product is defective

pursuant to paragraph (a) of this section, the seller of a product

ot her than the nmanufacturer shall not be liable unless the seller

exerci sed substantial control over that aspect of the design,

testing, manufacture, packaging or |abeling of the product that

caused the harm for which recovery of damages is sought; or the

seller altered or nodified the product, and the alteration or

nodi fication was a substantial factor in causing the harmfor

whi ch recovery of damages is sought; or the seller had actua

knowl edge of the defective condition of the product at the tine he

supplied the product. It is the intent of this section to

i nsul ate i nnocent sellers who are not actively negligent, but

instead are nere conduits of a product.

(i) Nothing in this section shall be construed to
elimnate any common | aw defense to an action for damages caused
by a product.

SECTION 4. Section 11-1-65, M ssissippi Code of 1972, is
amended as foll ows:

11-1-65. (1) For the purposes of this section,

"conpensatory" neans the anount of noney awarded to a party for

the party's actual damages, whether econom c or nonecononi c

(2) In any action in which punitive damages are sought:

(a) Punitive danages nay not be awarded if the cl ai nant
does not prove by clear and convincing evidence that the defendant
agai nst whom punitive damages are sought acted with actual nalice,
gross negligence which evidences a willful, wanton or reckless

di sregard for the safety of others, or commtted actual fraud.
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(b) Punitive danmages shall not be awarded agai nst a

defendant for any activity that is subject to regulation by a

state or federal governnental entity that was in conpliance at the

time of the activity with specifically applicable regul ati ons of

the state or federal governnental entity, provided that the

appl i cabl e regul ati ons were pronul gated for the purpose of

protecting the public against the harmor danger that is the

subj ect of the conpl aint.

(c) In any action pursuant to Section 11-1-63, punitive

damages shall not be awarded agai nst any defendant who was in

conpliance with specifically applicable regulations of a state or

federal governnental entity, provided that the applicable

regul ati ons were pronul gated for the purpose of protecting the

public against the harmor danger that is the subject of the

conpl ai nt.

(d) In any action in which the clainmant seeks an award
of punitive damages, the trier of fact shall first determ ne
whet her conpensatory damages are to be awarded and i n what anount,
bef ore addressing any issues related to punitive danages.

(e) If, but only if, an award of conpensatory damages
has been nade against a party, the court shall pronptly comrence
an evidentiary hearing * * * to determ ne whether punitive damages

may be considered by the sane trier of fact.

(f) The court shall determ ne whether the issue of
punitive damages may be submtted to the trier of fact; and, if
so, the trier of fact shall determ ne whether to award punitive
damages and i n what anount.

(g) In all cases involving an award of punitive
damages, the fact finder, in determ ning the anmount of punitive
damages, shall consider, to the extent relevant, the
followng: * * * the nature and reprehensibility of the
def endant's w ongdoi ng, for exanple, the inpact of the defendant's

conduct on the plaintiff, or the relationship of the defendant to
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the plaintiff; the defendant's awareness of the anmount of harm
bei ng caused and the defendant's notivation in causing such harm
the duration of the defendant's m sconduct and whether the
defendant attenpted to conceal such m sconduct; and any ot her
ci rcunst ances shown by the evidence that bear on determning a
proper anount of punitive danages. The trier of fact shall be
instructed that the primary purpose of punitive damges is to
puni sh t he wongdoer and deter simlar m sconduct in the future by
t he defendant and others while the purpose of conpensatory damages
is to nmake the plaintiff whole.

(h) (i) Before entering judgnent for an award of
puni tive damages, the trial court shall ascertain that the award
is reasonable in its anount and rationally related to the purpose
to puni sh what occurred giving rise to the award and to deter its
repetition by the defendant and ot hers.

(iti) In determning whether the award is
excessive, the court shall take into consideration the follow ng
factors:

1. \Wether there is a reasonable relationship
bet ween the punitive damage award and the harmlikely to result
fromthe defendant's conduct as well as the harmthat actually
occurred;

2. The degree of reprehensibility of the
defendant's conduct, the duration of that conduct, the defendant's
awar eness, any conceal nent, and the existence and frequency of
simlar past conduct;

3. In mtigation, the financial condition and

net worth of the defendant; and
4. In mtigation, the inposition of crimnal
sanctions on the defendant for its conduct and the existence of
other civil awards agai nst the defendant for the sanme conduct.
(3) The seller of a product other than the nmanufacturer

shall not be liable for punitive damages unl ess the seller
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exerci sed substantial control over that aspect of the design,
testing, manufacture, packaging or |abeling of the product that
caused the harm for which recovery of damages is sought; the
seller altered or nodified the product, and the alteration or
nodi fication was a substantial factor in causing the harmfor
whi ch recovery of damages is sought; the seller had actua
knowl edge of the defective condition of the product at the tinme he
supplied sane * * *,

(4 (a) In any civil action where an entitlenent to
puniti ve damages shall have been established under applicable

| aws, no award of punitive damages shall exceed three (3) tines

t he conpensatory damages awarded to the plaintiff; however, in no

event shall an award of punitive damages awarded agai nst any

defendant in any civil action exceed the foll ow ng:

(i) Ten MIlion Dollars ($10,000,000.00) for a

defendant with a net worth of nobre than One Billion Doll ars
(%1, 000, 000, 000. 00);

(ii) Seven MIlion Five Hundred Thousand Dol | ars

($7,500,000.00) for a defendant with a net worth of nore than

Seven Hundred Fifty MIlion Dollars ($750,000,000.00) but not nore
than One Billion Dollars ($1, 000, 000, 000. 00);
(iii) Five MIlion Dollars ($5,000,000.00) for a

defendant with a net worth of nore than Five Hundred MII1ion
Dol I ars ($500, 000, 000. 00) but not nore than Seven Hundred Fifty
MIlion Dollars ($750,000, 000.00);

(iv) Three MIIlion Seven Hundred Fifty Thousand

Dol | ars ($3, 750, 000.00) for a defendant with a net worth of nore

than One Hundred MIlion Dollars ($100, 000, 000. 00) but not nore
than Five Hundred MIlion Dollars ($500, 000, 000. 00);
(v) Two MIlion Five Hundred Thousand Dol |l ars

($2,500,000.00) for a defendant with a net worth of nore than

Fifty MIlion Dollars ($50,000,000.00) but not nore than One

Hundred M1 1lion Dollars ($100, 000, 000.00); or
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(vi) Two percent (2% of the defendant's net worth

for a defendant with a net worth of Fifty MIlion Dollars
($50, 000, 000. 00) or | ess.

(b) For the purposes of determ ning the defendant's net
worth in paragraph (a), the amount of the net worth shall be
determ ned in accordance with CGenerally Accepted Accounting
Pri nci pl es.

(c) The limtation on the anmount of punitive damages
i nposed by this subsection (4) shall not be disclosed to the trier
of fact, but shall be applied by the court to any punitive danages
verdi ct.

(d) The limtation on the anount of punitive damages
i nposed by this subsection (4) shall not apply to actions brought
for danmages or an injury resulting froman act or failure to act
by the defendant:

(1) If the defendant was convicted of a felony
under the laws of this state or under federal |aw which caused the
damages or injury; or

(i1i1) Wiile the defendant was under the influence
of al cohol or under the influence of drugs other than lawfully
prescri bed drugs adm nistered in accordance with a prescription.

(e) An enployer or principal shall not be held |liable

for punitive damages under a theory of vicarious liability.

* * %

(f) If the jury awards a plaintiff punitive danages,

the plaintiff also shall be entitled to reasonabl e attorneys' fees

to be awarded by the court.

(5) Nothing in this section shall be construed as creating a
right to an award of punitive damages or to limt the duty of the
court, or the appellate courts, to scrutinize all punitive damge
awards, ensure that all punitive damage awards conply with
appl i cabl e procedural, evidentiary and constitutional

requi renents, and to order remttitur where appropriate.
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* * %

SECTION 5. Section 11-1-66, M ssissippi Code of 1972, is
anended as foll ows:
11-1-66. (1) No owner, occupant, |essee or nanagi ng agent

of property shall be civilly liable for failing to prevent or

failing to deter any act or om ssion conmtted by another person

upon the property or prem ses that is a reckless, wanton,

intentionally wongful, illegal or crimnal act.

(2) No owner, occupant, |essee or managi ng agent of property

shall be liable for the death or injury of an independent

contractor or the independent contractor's enpl oyees resulting

from dangers of which the contractor knew or reasonably shoul d

have known.

SECTION 6. Section 85-5-7, M ssissippi Code of 1972, is
amended as foll ows:

85-5-7. (1) As used in this section, "fault" neans an act
or om ssion of a person which is a proximate cause of injury or
death to anot her person or persons, damages to property, tangible
or intangible, or economc injury, including, but not limted to,
negl i gence, nal practice, strict liability, absolute liability or
failure to warn. "Fault" shall not include any tort which results
froman act or omssion commtted with a specific wongful intent.

* * %

(2) Except as otherw se provided in subsection (4) of this

section, in any civil action based on fault, the liability for
damages caused by two (2) or nore persons shall be several only,
and not joint and several and a joint tort-feasor shall be liable
only for the anobunt of danmages allocated to himin direct
proportion to his percentage of fault. In assessing percentages
of fault an enployer and the enployer's enpl oyee or a principal
and the principal's agent shall be considered as one (1) defendant

when the liability of such enployer or principal has been caused
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by the wongful or negligent act or om ssion of the enployee or
agent .

* * %

(3) Nothing in this section shall elimnate or dimnish any
defenses or imunities which currently exist, except as expressly
not ed herein.

(4) Joint and several liability shall be inposed on all who
consciously and deliberately pursue a conmon plan or design to
commt a tortious act, or actively take part in it. Any person
held jointly and severally liable under this section shall have a
right of contribution fromhis fellow defendants acting in
concert.

(5) In actions involving joint tort-feasors, the trier of

fact shall determ ne the percentage of fault for each party

alleged to be at fault without regard to whether the joint

tort-feasor is imune fromdanages. Fault allocated under this

subsection to an imune tort-feasor or a tort-feasor whose

liability is limted by |aw shall not be reall ocated to any ot her

tort-feasor.

* * %

(6) Nothing in this section shall be construed to create a
cause of action. Nothing in this section shall be construed, in
any way, to alter the immunity of any person.

SECTION 7. Section 11-1-64, M ssissippi Code of 1972, which
provi des the procedure for dism ssing a defendant whose liability
is based solely on his status as a seller in the stream of
commerce, i s hereby repeal ed.

SECTION 8. Section 13-5-1, M ssissippi Code of 1972, is
amended as foll ows:

13-5-1. Every citizen not under the age of twenty-one (21)
years, who is either a qualified elector, or a resident freehol der

of the county for nore than one (1) year, is able to read and

write, and has not been convicted of a felony within the past ten
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(10) years is a conpetent juror. * * * The |ack of any such
qualifications on the part of one or nore jurors shall not,
however, vitiate an indictnent or verdict. Mreover, * * * no
juror shall serve on any jury who has served as such for the |ast
preceding two (2) years. No juror * * * who has a case of his own

pending in that court shall serve in his own case.

In order to determ ne that prospective jurors can read and
wite, the presiding judge shall, wth the assistance of the
clerk, distribute to the jury panel a formto be conpl eted
personal |y by each juror prior to being enpaneled as follows:

"1. Your nane Last First M ddl e
initial

2. Your honme address

3 Your occupation

4. Your age

5 Your tel ephone nunber I f none, wite 'None

6 If you live outside the county seat, the nunber of mles

you live fromthe courthouse mles

Si gn your nane"

The judge shall personally exam ne the answers of each juror
prior to enpaneling the jury and each juror who cannot conplete
the above formshall be disqualified as a juror and di scharged.

Alist of any jurors disqualified for jury duty by reason of
inability to conplete the formshall be kept by the circuit clerk
and their nanes shall not be placed in the jury box thereafter
until such person can qualify as above provi ded.

SECTION 9. Section 13-5-23, M ssissippi Code of 1972, is
amended as foll ows:

13-5-23. (1) Al qualified persons shall be liable to serve
as jurors, unless excused by the court for one (1) of the

foll ow ng causes:
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(a) When the juror is ill and, on account of the

illness, is incapable of performng jury service; or

(b) When the juror's attendance woul d cause undue or

extrenme physical or financial hardship to the prospective juror or

a person under his or her care or supervision.

* * %

(2) An excuse of illness under subsection (1)(a) of this

section may be made to the clerk of court outside of open court by

providing the clerk with * * * g certificate of a |licensed

physician * * * stating that the juror is ill and is unfit for
jury service, in which case the clerk may excuse the juror. |If
the excuse of illness is not supported by a physician's

certificate, a judge of the court for which the individual was

called to jury service shall decide whether to excuse an

i ndi vi dual under subsection (1)(a) of this section.

(3) (a) The test of an excuse under subsection (1)(b) of

this section for undue or extrenme physical or financial hardship

shall be whether the individual would either:

(i) Be required to abandon a person under his or

her personal care or supervision due to the inpossibility of

obt ai ni ng an appropriate substitute caregiver during the period of

participation in the jury pool or on the jury; or

(ii) Incur costs that would have a substanti al

adverse inpact on the paynent of the individual's necessary daily

living expenses or on those for whom he or she provides the

princi pal neans of support; or

(1ii1) Suffer physical hardship that would result

inillness or disease.

(b) "Undue or extrene physical or financial hardship”

does not exist solely based on the fact that a prospective juror

wll be required to be absent fromhis or her place of enploynent

or busi ness.
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(c) A judge of the court for which the individual was

called to jury service shall decide whether to excuse an

i ndi vi dual under subsection (1)(b) of this section.

(d) A person asking to be excused based on a finding of

undue or extrene physical or financial hardship nust take al

actions necessary to have obtained a ruling on that request by no

|ater than the date on which the individual is scheduled to appear

for jury duty.

(e) A person asking a judge to grant an excuse under

subsection (1)(b) of this section shall be required to provide the

judge with docunentation such as, but not limted to, federal and

state incone tax returns, nedical statenents fromlicensed

physi ci ans, proof of dependency or guardi anship and simlar

docunents, which the judge finds to clearly support the request to

be excused. Failure to provide satisfactory docunentation shal

result in a denial of the request to be excused.

(4) After two (2) years, a person excused fromjury service

shal |l becone eligible once again for qualification as a juror

unl ess the person was excused from service permanently. A person

is excused fromjury service permanently only when the deciding

judge determ nes that the underlying grounds for being excused are

of a pernmanent nature.

(5 *** Atales juror * * * shall not be conpelled to
serve two (2) days successively unless the case in which the juror
i's inpanel ed continues |onger than one (1) day. Gand jurors
shall serve until discharged by the court.

SECTI ON 10. The follow ng provision shall be codified as
Section 13-5-24, M ssissippi Code of 1972:

13-5-24. (1) Notw thstanding any other provisions of this
chapter, individuals scheduled to appear for jury service have the
right to postpone the date of their initial appearance for jury
service one (1) tinme only. Postponenents shall be granted upon

request, provided that:
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(a) The juror has not been granted a postponenent
within the past two (2) years;

(b) The prospective juror appears in person or contacts
the clerk of the court by tel ephone, electronic mail or in witing
to request a postponenent; and

(c) Prior to the grant of a postponenent with the
concurrence of the clerk of the court, the prospective juror fixes
a date certain to appear for jury service that is not nore than
six (6) nonths after the date on which the prospective juror
originally was called to serve and on which date the court wll be
i n session.

(2) A subsequent request to postpone jury service nmay be
approved by a judicial officer only in the event of an extrene
energency, such as a death in the famly, sudden illness, or a
natural disaster or a national enmergency in which the prospective
juror is personally involved, that could not have been anti ci pated
at the time the initial postponenent was granted. Prior to the
grant of a second postponenent, the prospective juror nust fix a
date certain on which the individual will appear for jury service
within six (6) nonths of the postponenent on a date when the court
will be in session.

SECTI ON 11. Section 13-5-25, M ssissippi Code of 1972, is
amended as fol |l ows:

13-5-25. Every citizen over sixty-five (65) years of age,
and everyone who has served on the regular panel as a juror in the
actual trial of one or nore litigated cases within two (2) years,
shall be exenpt fromservice if he clains the privilege * * *. No
qualified juror shall be excluded because of any such reasons, but
the sanme shall be a personal privilege to be clainmed by any person
selected for jury duty. Any citizen over sixty-five (65) years of
age may claimthis personal privilege outside of open court by
providing the clerk of court with information that allows the

clerk to determne the validity of the claim
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Provi ded, however, that no person who has served on the
regul ar panel as a juror in the actual trial of one or nore
litigated cases in one (1) court may claimthe exenption in any
ot her court where he may be called to serve.

SECTI ON 12. Section 13-5-28, M ssissippi Code of 1972, is
anended as foll ows:

13-5-28. If a grand, petit or other jury is ordered to be
drawn, the clerk thereafter shall cause each person drawn for jury
service to be served with a summons, either personally or by mail,
addressed to himat his usual residence, business or post office
address, requiring himto report for jury service at a specified

time and place. The summons shall include instructions to the

potential jurors that explain, in layman's terns, the provisions

of Section 13-5-23.

SECTI ON 13. Section 13-5-34, M ssissippi Code of 1972, is
anended as foll ows:
13-5-34. (1) A person sumoned for jury service who fails

to appear or to conplete jury service as directed, and who has

failed to obtain a postponenent in conpliance with the provisions

for requesting a postponenent, or who fails to appear on the date

set pursuant to Section 13-5-24 shall be ordered by the court to

appear forthwith and show cause for his failure to conmply with the
sutmmons.  If he fails to show good cause for nonconpliance with
the sumons he is in civil contenpt of court and * * * may be

fined not nore than Five Hundred Dol |l ars ($500.00) or inprisoned

not nore than three (3) days, or both. The prospective juror may

be excused from payi ng sanctions for good cause shown or in the

interest of justice.

(2) In addition to, or in lieu of, the fine or inprisonnent

provided in subsection (1) of this section, the court may order

that the prospective juror conplete a period of comunity service

for a period no less than if the prospective juror woul d have
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conpleted jury service, and provide proof of conpletion of this

comunity service to the court.

SECTION 14. The follow ng provision shall be codified as
Section 13-5-99, M ssissippi Code of 1972:

13-5-99. (1) It shall be unlawful for any enpl oyer or any
ot her person to persuade or attenpt to persuade any juror to avoid
jury service; to intimdate or to threaten any juror in that
respect; or to renove or otherw se subject an enpl oyee to adverse
enpl oynent action as a result of jury service if the enpl oyee
notifies his or her enployer that he or she has been sunmobned to
serve as a juror within a reasonable period of tine after receipt
of a summons.

(2) It shall be unlawful for an enployer to require or
request an enpl oyee to use annual, vacation or sick |eave for tine
spent responding to a sumons for jury duty, tinme spent
participating in the jury selection process, or tinme spent
actually serving on a jury. Nothing in this provision shall be
construed to require an enployer to provide annual, vacation or
sick | eave to enpl oyees under the provisions of this statute who
otherwi se are not entitled to such benefits under conpany
poli ci es.

(3) Any violation of subsection (1) or (2) of this section
shall be deened an interference with the admnistration of justice
and a contenpt of court and puni shable as such.

(4) A court shall automatically postpone and reschedul e the
service of a sumoned juror enployed by an enployer with five (5)
or fewer full-tinme enployees, or their equivalent, if another
enpl oyee of that enployer has previously been summoned to appear
during the sane period. Such postponenent wll not constitute the
excused individual's right to one (1) automatic postponenent under
Section 13-5-24.

SECTI ON 15. Section 25-7-61, M ssissippi Code of 1972, is

anended as foll ows:
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25-7-61. (1) Fees of jurors shall be payable as follows:

(a) Gand jurors and petit jurors in the chancery,
county, circuit and special em nent domain courts shall be paid an
anount to be set by the board of supervisors, not to be |ess than
Twenty-five Dollars ($25.00) per day and not to be greater than
Forty Dol lars ($40.00) per day, plus nileage authorized in Section
25-3-41. In the trial of all cases where jurors are in charge of
bailiffs and are not permtted to separate, the sheriff with the
approval of the trial judge nmay pay for room and board of jurors
on panel for actual time of trial.

No grand juror shall receive any conpensati on except m | eage
unl ess he shall have been sworn as provided by Section 13-5-45;
and no petit juror except those jurors called on special venires
shal | receive any conpensation authorized under this subsection
except m | eage unless he shall have been sworn as provided by
Section 13-5-71.

(b) Jurors making inquisitions of idiocy, |unacy or of
unsound m nd and jurors on coroner's inquest shall be paid Five
Dol lars ($5.00) per day plus m | eage authorized in Section 25-3-41
by the county treasurer on order of the board of supervisors on
certificate of the clerk of the chancery court in which such
inquisition is held.

(c) Jurors in the justice courts shall be paid an
anount of not |ess than Ten Dol lars ($10.00) per day and not nore
than Fifteen Dollars ($15.00) per day, to be established by the
board of supervisors. In all crimnal cases in the justice court
wherein the prosecution fails, the fees of jurors shall be paid by
the county treasurer on order of the board of supervisors on
certificate of the county attorney in all counties that have
county attorneys, otherwi se by the justice court judge.

(2) Any juror may return the fees provided as conpensation
for service as a juror to the county which paid for such person's

service as a juror. The fees returned to the county may be
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earmarked for a particular purpose to be selected by the juror,
i ncl udi ng:

(a) The local public library;

(b) Local |aw enforcenent;

(c) The Mssissippi Fire Fighters Menorial Burn Center
Fund created in Section 7-9-70, M ssissippi Code of 1972; or

(d) Any other governnental agency.

(3) The Admnistrative Ofice of Courts shall pronul gate

rules to establish a Lengthy Trial Fund to be used to provide ful

or partial wage replacenent or wage supplenentation to jurors who

serve as petit jurors in civil cases for nore than ten (10) days.

(a) The court rules shall provide for the foll ow ng:

(i) The selection and appoi ntnent of an

adm ni strator for the fund.

(i1i) Procedures for the adm nistration of the

fund, including paynents of salaries of the adm nistrator and

ot her necessary personnel .

(iii1) Procedures for the accounting, auditing and

i nvestnent of noney in the Lengthy Trial Fund.

(iv) Areport by the Admnistrative Ofice of

Courts on the adm nistration of the Lengthy Trial Fund in its

annual report on the judicial branch, setting forth the noney

coll ected for and di sbursed fromthe fund.

(b) The adm nistrator shall use any nonies deposited in

the Lengthy Trial Fund to pay full or partial wage replacenent or

suppl enentation to jurors whose enpl oyers pay |ess than ful

regul ar wages when the period of jury service lasts nore than ten

(10) days.

(c) The court may pay replacenent or suppl enental wages

of up to Three Hundred Dol l ars ($300.00) per day per juror

begi nning on the eleventh day of jury service. |In addition, for

any jurors who qualify for paynent by virtue of having served on a

jury for nore than ten (10) days, the court, upon finding that
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such service posed a significant financial hardship to a juror,

even in light of paynents made with respect to jury service after

the tenth day, may award repl acenent or suppl enental wages of up

to One Hundred Dol |l ars ($100.00) per day fromthe fourth to the

tenth day of jury service.

(d) Any juror who is serving or has served on a jury

that qualifies for paynent fromthe Lengthy Trial Fund, provided

the service commenced on or after July 1, 2004, may submt a

request for paynent fromthe Lengthy Trial Fund on a formthat the

adm ni strator provides. Paynent shall be limted to the

difference between the state-paid jury fee and the actual anount

of wages a juror earns, up to the maxi num |l evel payable, mnus any

anount the juror actually receives fromthe enployer during the

sane tinme period.

(1) The formshall disclose the juror's regul ar

wages, the anount the enployer will pay during the termof jury

service starting on the el eventh day and thereafter, the anount of

repl acenent or suppl enental wages requested, and any ot her

information the adm ni strator deens necessary for proper paynent.

(ii) The juror also shall be required to subm't

verification fromthe enployer as to the wage infornmati on provi ded

to the admnistrator, for exanple, the enployee's nbst recent

earnings statenent or simlar docunent, prior to initiation of

paynment fromthe fund.

(tii1) If an individual is self-enployed or

recei ves conpensation other than wages, the individual nay provide

a sworn affidavit attesting to his or her approxi mate gross weekly

i ncone, together with such other information as the adm nistrator

may require, in order to verify weekly incone.

SECTI ON 16. Section 33-1-5, M ssissippi Code of 1972, is
anended as foll ows:
33-1-5. Any nenber of the M ssissippi National Guard on

active duty shall be exenpt fromjury duty upon presenting a
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current witten statenent fromhis superior officer that such jury
service will be likely to interfere with his mlitary duties.
SECTION 17. Section 41-17-7, M ssissippi Code of 1972, which
provides for the exenption fromjury service of state insane
hospi tal personnel, is repeal ed.
SECTI ON 18. Section 47-5-55, M ssissippi Code of 1972, which
provides for the exenption fromjury service of state correctiona
system enpl oyees and officers, is repeal ed.

SECTI ON 19. Medi cal review panel.

(1) dains; statute of Iimtations.
(a) Definitions. For purposes of this section:

(1) "Board" means the Tort O ains Board
established by Section 11-46-18, M ssissippi Code of 1972.

(ii) "Health care provider" nmeans a person
partnership, limted liability partnership, limted liability
conpany, corporation, facility, or institution licensed by this
state to provide health care or professional services as a
physi ci an, hospital, institution for the aged or infirm comunity
bl ood center, tissue bank, dentist, registered or |icensed
practical nurse or certified nurse assistant, anbul ance service,
certified registered nurse anesthetist, nurse-mdw fe, |icensed
m dwi fe, pharmaci st, optonetrist, podiatrist, chiropractor,
physi cal therapist, occupational therapist, psychol ogist, social
wor ker, |icensed professional counselor, or any nonprofit facility
consi dered tax-exenpt under Section 501(c)(3), Internal Revenue
Code, pursuant to 26 USC 501(c)(3), for the diagnosis and
treatnment of cancer or cancer-rel ated di seases, whether or not
such a facility is required to be licensed by this state, or any
pr of essi onal corporation a health care provider is authorized to
formunder the M ssissippi Code of 1972, or any partnership,
limted liability partnership, limted liability conpany, or

corporation whose business is conducted principally by health care
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providers, or an officer, enployee, partner, nenber, sharehol der,
or agent thereof acting in the course and scope of his enploynent.

(tii) "Ml practice" neans any unintentional tort
or any breach of contract based on health care or professional
services rendered, or which should have been rendered, by a health
care provider, to a patient, including failure to render services
tinmely and the handling of a patient, including |oading and
unl oadi ng of a patient, and also includes all legal responsibility
of a health care provider arising fromacts or omssions in the
training or supervision of health care providers, or fromdefects
in blood, tissue, transplants, drugs and nedicines, or from
defects in or failures of prosthetic devices, inplanted in or used
on or in the person of a patient.

(b) (i) Al malpractice clains against health care
providers, other than clainms validly agreed for subm ssion to a
| awful 'y binding arbitration procedure, shall be reviewed by a
nmedi cal review panel as provided in this section unless al
parties specifically waive the use of the nedical review panel.

(1i) An action against a health care provider or
his insurer commenced in any court shall be presented to a nedi cal
revi ew panel and an opi nion rendered by the panel pursuant to this
section, and the court's request for review shall constitute a
stay pending the panel's deci sion.

(ti1) The request for review of a mal practice
claimunder this section shall be nmade by the court on its own
notion or on the notion of any party.

(c) (i) The request for review must be in witing,
delivered to the board in person or by certified or registered
United States mail, and include as an exhibit the conplaint fil ed.

(i1) Each defendant shall file a witten answer
within thirty (30) days of service of the request. |If the
defendant fails to file an answer as required, the board shal

notify the defendant of the obligation to file and penalty for
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failure to file; notice shall be by certified or registered United
States mail. |If the defendant has not filed within thirty (30)
days of the receipt of the notice specified in this subparagraph
(i1i1), the request for review shall be dism ssed; the panel, if
formed, shall be dissolved, and the plaintiff shall be allowed to
proceed in court upon the conplaint filed.

(2) Dismssal of review, dissolution of panel.

(a) During the pendency of proceedings under this
section, a health care provider agai nst whom a cl ai m has been
filed may rai se any exception or defenses available pursuant to
M ssi ssi ppi | aw, whether a procedural, statute of limtations or
ot her exception or defense, at any tinme w thout need for
conpl etion of the review process by the nedical review panel.

(b) If the court finds for the party raising the

exception or defense, that party shall be dismssed. |If there are
no defendants remai ning, the panel, if established, shall be
di ssol ved.

(3) Conposition and sel ection of panel.

(a) The nedical review panel shall consist of three (3)
physi ci ans who each hold an unlimted |icense to practice nedicine
in Mssissippi and one (1) attorney who shall be the nonvoting
chair of the panel. The parties may agree on the attorney nenber
of the nedical review panel within thirty (30) days after the
filing of the answer; if no agreenent can be reached, then the
attorney nmenber of the nedical review panel shall be selected as
fol | ows:

(1) The board shall draw five (5) names at random
fromthe list of attorneys maintained by the board who have
nmedi cal mal practice experience. The nanes of judges, nagistrates,
district attorneys and assistant district attorneys shall be
excluded if drawn and new nanes drawn in their place. After
selection of the attorney nanes, the board shall notify the

parties of the attorney nanmes fromwhich the parties, within five
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(5) days, may choose the attorney nenber of the panel. |If no
agreenent can be reached within five (5) days, the parties shal
imediately initiate a procedure of selecting the attorney by each
striking two (2) nanes alternately, with the plaintiff striking
first and so advising the defendant of the name of the attorney so
stricken; thereafter, the defendant and the plaintiff shal
alternately strike until both sides have stricken two (2) nanes
and the remai ning name shall be the attorney nenber of the panel.
If either the plaintiff or defendant fails to strike, the board
shall strike for that party within five (5) additional days.

(ii) After the striking, the board shall notify
the attorney and all parties of the name of the sel ected attorney.
An attorney who has a conflict of interest shall decline to serve.

(b) The attorney shall act as chairman of the panel and
shal |l have no vote. The chairman shall preside at panel neetings,
advi se the panel as to questions of law, and shall prepare the
opi ni on of the panel as required in subsection (7) of this
section. It is the duty of the chairman to expedite the sel ection
of the other panel nenbers, to convene the panel and expedite the
panel's review of the proposed conplaint. The attorney chairnman
shal | establish, by order, a reasonable schedule for subm ssion of
evidence to the nedical review panel, but nust allow sufficient
time for the parties to make full and adequate presentation of
related facts and authorities within one hundred twenty (120) days
foll ow ng selection of the panel.

(c) The qualification and sel ection of physician
nmenbers of the nedical review panel shall be as foll ows:

(1) Al physicians who hold a |license to practice
medicine in the State of M ssissippi and who are engaged in the
active practice of nedicine in this state, whether in the teaching
prof ession or otherw se, shall be available for selection and,
unl ess excused for cause, required to serve upon sel ection.

(i1i1) Each party to the action shall have the right
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932 to select one (1) physician and upon sel ection the physician shal
933 be required to serve.

934 (ti1) Wen there are multiple plaintiffs or

935 defendants, there shall be only one (1) physician sel ected per

936 side. The plaintiff, whether single or multiple, shall have the
937 right to select one (1) physician, and the defendant, whether

938 single or nultiple, shall have the right to select one (1)

939 physician. The two (2) physicians so chosen shall jointly sel ect
940 the third physician.

941 (tv) If any defendant is a physician, the

942 physicians selected nust be of the sane specialty as at |east one
943 (1) physician defendant.

944 (v) Parties and their attorneys are absolutely

945 prohibited fromcontact wth the physician whose nane is

946 submitted, either before or after subm ssion. No physician may be
947 infornmed of the nethod of any panel nenber's selection.

948 (vi) No physician nay be selected to serve on nore
949 than four (4) nedical review panels in a twelve-nonth period.

950 (vii) The physician selection process shall be

951 conpleted within thirty (30) days of the selection of the attorney
952 chai rman.

953 (d) Attorneys and physicians sel ected shall disclose
954 any financial, enploynent, or personal or famly ties to any party
955 or attorney for a party. Any conflict that cannot be resol ved

956 shall be decided by the court upon the notion of any party.

957 (4) Evidence.

958 (a) The evidence to be considered by the nedical review
959 panel shall be pronptly submtted by the respective parties in

960 witten formonly.

961 (b) The evidence may consi st of:

962 (i) Medical records;

963 (i1) Sworn statenents;

964 (i11) Expert reports signed by experts;
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(iv) Deposition transcripts;
(v) Any other evidence all owed by the nedical
review panel or submitted by the parties.

(c) Depositions of the parties only may be taken, and
may be taken prior to the convening of the panel.

(d) Upon request of any party or panel nenber, the
board shall issue subpoenas and subpoenas duces tecumin aid of
the taking of depositions and the production of docunentary
evi dence for inspection, copying or both.

(e) The plaintiff nust sign a valid authorization
al l ow ng defendants to obtain the plaintiff's medical records.
The defendant shall treat all nedical records in a confidenti al
manner and shall not disclose the contents of the records to
anyone ot her than the panel or other experts; all other experts
must treat the plaintiff's records as confidential.

(f) The board shall send a copy of the evidence to each
menber of the panel.

(5) Hearings. (a) After subm ssion of all evidence and
upon ten (10) days' notice to the other side, either party or the
panel shall have the right to convene the panel at a tinme and
pl ace agreeable to the nenbers of the panel; each party is
entitled to request only one (1) hearing. The panel may hold as
many hearings as it chooses. The purpose of a hearing is to ask
guestions as to additional evidence needed and to afford an
opportunity to make oral presentation of the facts. The chairman
of the panel shall preside at all hearings, which shall be
i nformal .

(b) The following are |ocations where hearings may be
hel d:

(i) At a courthouse or other avail able public
building in the county where the act or omssion is alleged to

have occurred.
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(i1i1) The attorney chairman shall decide the
| ocation in the event of any dispute.

(ti1) Private offices in the county where the act
or omssion is alleged to have occurred nay be used if there is no
cost or if the parties pay for the cost.

(6) Panel deliberations and decision. After receiving al
evidence fromthe parties, the panel shall convene to discuss the
evi dence presented not |ess than one (1) tine, and, not later than
sixty (60) days after receiving all evidence fromthe parties,
shall render a witten decision signed by the panelists, together
with witten reasons for their conclusions, as follows:

(a) There was a breach of the appropriate standard of
care;

(b) There was not a breach of the appropriate standard
of care; or

(c) \Whether the defendant or defendants failed to
conply with the appropriate standard of care cannot be determ ned.

(7) Formof decision. The decision reached by the nedical
review panel shall be in witing, shall state the facts upon which
it is based, shall be of public record, and shall be adm ssible as
evidence in the civil case filed.

(8) Panelist imunity. A panelist shall have absol ute
immunity fromcivil liability for all conmunications, findings,
opi nions and concl usions nmade in the course and scope of duties
prescribed by this section.

(9) Panelist conpensation.

(a) (i) Each physician nenber of the nedical review
panel shall be paid a fee of Five Hundred Dol lars ($500.00) for
all work perfornmed as a nenber of the panel, and in addition
thereto, per diemas provided in Section 25-3-69, M ssissippi Code
of 1972, and travel expenses as would be calculated for a state

enpl oyee pursuant to Section 25-3-41, M ssissippi Code of 1972.
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(ii1) The attorney chairman of the nedical review
panel shall be paid at the rate of One Hundred Fifty Dol |l ars
($150. 00) per hour, not to exceed a total of Three Thousand
Dol lars ($3,000.00), for all work perfornmed as a nmenber of the
panel, and in addition thereto, per diemas provided in Section
25- 3-69, M ssissippi Code of 1972, and travel expenses as woul d be
calcul ated for a state enployee pursuant to Section 25-3-41,

M ssi ssi ppi Code of 1972.

(b) The costs of the nedical review panel shall be
split between the parties. The panel nenbers shall by affidavit
request the paynent due under this subsection (9) fromthe board,
which in turn shall bill the parties for the proportionate share
of each party.

(10) Delivery and effect of decision. The chairnman shal
submt a copy of the panel's report to the board and all parties
and attorneys by registered or certified mail wthin five (5) days
after the panel renders its opinion. The panel's report shall be
of public record.

(11) Allocation of attorney fees and expenses.

(a) If the decision of the panel finds for the
def endant and the defendant prevails in court, the plaintiff shal
pay reasonable attorney fees and expenses of the defendant to be
determ ned by the court.

(b) If the decision of the panel finds for the
plaintiff:

(1) The plaintiff may submt a witten settl enent
offer for a sumcertain to the defendant. |f the defendant
rejects the settlenent offer, the plaintiff prevails in court, and
the judgnent is equal to or greater than the settlenent offer, the
def endant shall pay reasonable attorney fees and expenses of the
plaintiff to be determ ned by the court.

(i1i1) The defendant also may submt a witten

settlenment offer for a sumcertain to the plaintiff. [If the
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plaintiff rejects the settlenent offer and the defendant prevails
in the subsequent court action, or the plaintiff prevails but the
judgnent is less than the defendant's settlenent offer, the
plaintiff shall pay reasonable attorney fees and expenses of the
defendant to be determ ned by the court.

SECTI ON 20. Section 11-46-19, M ssissippi Code of 1972, is
amended as foll ows:

[Until July 1, 2005, this section shall read as foll ows:]

11-46-19. (1) The board shall have the follow ng powers:

(a) To provide oversight over the Tort Cainms Fund,

(b) To approve any award made fromthe Tort C ains
Fund;

(c) To pay all necessary expenses attributable to the
operation of the Tort C ains Fund from such fund;

(d) To assign litigated clainms agai nst governnent al
entities other than political subdivisions to conpetent attorneys
unl ess such governnental entity has a staff attorney who is
conpetent to represent the governnental entity and is approved by
the board; the board shall give prinmary consideration to attorneys
practicing in the jurisdiction where the claimarose in assigning
cases; attorneys hired to represent a governnental entity other
than a political subdivision shall be paid according to the
depart nent fee schedul e;

(e) To approve all claimants' attorney fees in clains
agai nst the state;

(f) To enploy on a full-tine basis a staff attorney who
shal | possess the m ninmumqualifications required to be a nenber
of The M ssissippi Bar, and such other staff as it nmay deem
necessary to carry out the purposes of this chapter; the enpl oyees
in the positions approved by the board shall be hired by the
director, shall be enpl oyees of the departnent, and shall be

conpensated fromthe Tort Cainms Fund,
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(g To contract with one or nore reputabl e insurance
consulting firns as nmay be necessary;

(h) To purchase any policies of liability insurance and
to adm nister any plan of self-insurance or policies of liability
i nsurance required for the protection of the state against clains
and suits brought under this chapter;

(1) To expend noney fromthe Tort Cainms Fund for the
purchase of any policies of liability insurance and the paynent of
any award or settlenent of a claimagainst the state under the
provi sions of this chapter or of a claimagainst any school
district, junior college or community college district, or state
agency, arising fromthe operation of school buses or other
vehi cl es, under the provisions of Section 37-41-42;

(j) To cancel, nodify or replace any policy or policies
of liability insurance procured by the board;

(k) To issue certificates of coverage to governnent al
entities, including any political subdivision participating in any
plan of liability protection approved by the board;

(I') To review and approve or reject any plan of
liability insurance or self-insurance reserves proposed or
provi ded by political subdivisions if such plan is intended to
serve as security for risks of clainms and suits against themfor
whi ch i mmunity has been waived under this chapter;

(m To adm nister disposition of clainms against the
Tort d ains Fund,

(n) To withhold issuance of any warrants payable from
funds of a participating state entity should such entity fail to
make required contributions to the Tort Cains Fund in the tinme
and manner prescribed by the board,;

(o) To devel op a conprehensive statewi de |ist of
attorneys who are qualified to represent the state and any
enpl oyee thereof naned as a defendant in a claimbrought under

this chapter against the state or such enpl oyee;
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1127 (p) To develop a schedule of fees for paying attorneys
1128 defending clainms against the state or an enpl oyee thereof;

1129 (q) To adopt and pronul gate such reasonable rules and
1130 regulations and to do and performall such acts as are necessary
1131 to carry out its powers and duties under this chapter;

1132 (r) To establish and assess premuns to be paid by
1133 governnental entities required to participate in the Tort C ains
1134  Fund;

1135 (s) To contract with a third-party admnistrator to
1136 process clains against the state under this chapter;

1137 (t) To annually submt its budget request to the

1138 Legislature as a state agency;

1139 (u) To dispose of salvage obtained in settlenent or
1140 paynment of any claimat fair market val ue by such neans and upon
1141 such terns as the board may think best; * * *

1142 (v) To adm nister the Medical Ml practice |Insurance
1143 Availability Plan under Section 83-48-5; and

1144 (w) To act as the board as required under House Bill

1145 No. , 2004 First Extraordinary Session, dealing wth nedical

1146 nal practice clains as foll ows:

1147 (i) To accept filings under the act;
1148 (ii) To coordinate the sel ection of panels;
1149 (1ii1) To maintain lists of attorneys eligible for

1150 appoi ntnent as attorney chairnen;

1151 (iv) To promulgate rules in reference to the

1152 qualifications of attorneys serving as panel nenbers;

1153 (v) To promulgate rules and regul ati ons necessary

1154 to inplenent the provisions of Section 19 of House Bill No. ,

1155 2004 First Extraordi nary Session; and

1156 (vi) To provide general adm nistrative support.

1157 (2) Policies of liability insurance purchased for the

1158 protection of governnental entities against clains and suits
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brought under this chapter shall be purchased pursuant to the
conpetitive bidding procedures set forth in Section 31-7-13.

(3) The departnent shall have the follow ng powers and
duties:

(a) To annually report to the Legislature concerning
each conprehensive plan of liability protection established
pursuant to Section 11-46-17(2). Such report shall include a
conpr ehensi ve anal ysis of the cost of the plan, a breakdown of the
cost to participating state entities, and such other information
as the departnent may deem necessary.

(b) To provide the board with any staff and neeting
facilities as nay be necessary to carry out the duties of the
board as provided in this chapter.

(c) To submt the board's budget request for the
initial year of operation of the board in order to authorize
expenditures for the 1993-1994 fiscal year and for the
appropriation of such general funds as shall be required for the
commencenent of its activities.

[ From and after July 1, 2005, this section shall read as
foll ows: |
11-46-19. (1) The board shall have the follow ng powers:

(a) To provide oversight over the Tort Cainms Fund,

(b) To approve any award made fromthe Tort C ains
Fund,;

(c) To pay all necessary expenses attributable to the
operation of the Tort C ains Fund from such fund;

(d) To assign litigated clains agai nst governnent al
entities other than political subdivisions to conpetent attorneys
unl ess such governnental entity has a staff attorney who is
conpetent to represent the governnental entity and is approved by
t he board; the board shall give primary consideration to attorneys
practicing in the jurisdiction where the claimarose in assigning

cases; attorneys hired to represent a governnental entity other
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than a political subdivision shall be paid according to the
depart nent fee schedul e;

(e) To approve all claimants' attorney fees in clains
agai nst the state;

(f) To enploy on a full-tine basis a staff attorney who
shal |l possess the m ninmum qualifications required to be a nenber
of The M ssissippi Bar, and such other staff as it nmay deem
necessary to carry out the purposes of this chapter; the enpl oyees
in the positions approved by the board shall be hired by the
director, shall be enpl oyees of the departnent, and shall be
conpensated fromthe Tort Cainms Fund,

(g) To contract with one or nore reputable insurance
consulting firns as may be necessary;

(h) To purchase any policies of liability insurance and
to adm nister any plan of self-insurance or policies of liability
i nsurance required for the protection of the state against clains
and suits brought under this chapter;

(i) To expend noney fromthe Tort Cainms Fund for the
purchase of any policies of liability insurance and the paynent of
any award or settlenent of a claimagainst the state under the
provi sions of this chapter or of a claimagainst any school
district, junior college or community college district, or state
agency, arising fromthe operation of school buses or other
vehi cl es, under the provisions of Section 37-41-42;

(j) To cancel, nodify or replace any policy or policies
of liability insurance procured by the board;

(k) To issue certificates of coverage to governnent al
entities, including any political subdivision participating in any
plan of liability protection approved by the board;

(I') To review and approve or reject any plan of
liability insurance or self-insurance reserves proposed or

provi ded by political subdivisions if such plan is intended to
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1224 serve as security for risks of clainms and suits against themfor
1225 which imunity has been wai ved under this chapter;

1226 (m To adm nister disposition of clains against the
1227 Tort d ains Fund,

1228 (n) To withhold issuance of any warrants payable from
1229 funds of a participating state entity should such entity fail to
1230 nmake required contributions to the Tort Clainms Fund in the tine
1231 and nanner prescribed by the board;

1232 (o) To develop a conprehensive statew de |ist of

1233 attorneys who are qualified to represent the state and any

1234 enpl oyee thereof naned as a defendant in a claimbrought under
1235 this chapter against the state or such enpl oyee;

1236 (p) To develop a schedule of fees for paying attorneys
1237 defending clainms against the state or an enpl oyee thereof;

1238 (q) To adopt and pronul gate such reasonable rul es and
1239 reqgulations and to do and performall such acts as are necessary
1240 to carry out its powers and duties under this chapter;

1241 (r) To establish and assess premuns to be paid by
1242 governnental entities required to participate in the Tort C ains
1243 Fund,

1244 (s) To contract with a third-party adm nistrator to
1245 process clains against the state under this chapter;

1246 (t) To annually submt its budget request to the

1247 Legislature as a state agency;

1248 (u) To dispose of salvage obtained in settlenent or
1249 paynent of any claimat fair market val ue by such neans and upon
1250 such ternms as the board may think best; and

1251 (v) To act as the board as required under House Bil

1252 No. , 2004 First Extraordinary Session, dealing wth nedical

1253 malpractice clains as foll ows:

1254 (i) To accept filings under the act;
1255 (ii) To coordinate the sel ection of panels;
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(i1ii1) To maintain lists of attorneys eligible for

appoi ntnent as attorney chairnen;

(iv) To pronmulgate rules in reference to the

qualifications of attorneys serving as panel nenbers;

(v) To promulgate rules and regul ati ons necessary

to i nplenent the provisions of Section 19 of House Bill No. ,

2004 First Extraordi nary Session; and

(vi) To provide general adm nistrative support.

(2) Policies of liability insurance purchased for the
protection of governnental entities against clains and suits
brought under this chapter shall be purchased pursuant to the
conpetitive bidding procedures set forth in Section 31-7-13.

(3) The departnent shall have the follow ng powers and
duties:

(a) To annually report to the Legislature concerning
each conprehensive plan of liability protection established
pursuant to Section 11-46-17(2). Such report shall include a
conpr ehensi ve anal ysis of the cost of the plan, a breakdown of the
cost to participating state entities, and such other information
as the departnent may deem necessary.

(b) To provide the board with any staff and neeting
facilities as nay be necessary to carry out the duties of the
board as provided in this chapter.

(c) To submt the board's budget request for the
initial year of operation of the board in order to authorize
expenditures for the 1993-1994 fiscal year and for the
appropriation of such general funds as shall be required for the
commencenent of its activities.

SECTION 21. If any provision of this act is held by a court
to be invalid, such invalidity shall not affect the remaining
provisions of this act, and to this end the provisions of this act

are decl ared severabl e.
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1288 SECTI ON 22. This act shall take effect and be in force from
1289 and after July 1, 2004, and Sections 1 through 7 of this act shall

1290 apply to all causes of action filed on or after that date.
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