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REPORT OF CONFERENCE COMMITTEE
MADAM PRESI DENT AND MR. SPEAKER

We, the undersigned conferees, have had under consideration the anmendnments to the
follow ng entitled BILL:

S. B. No. 2734: Hi ghways; authorize M5 Transportati on Conm ssion
to use design-build nethod of contracting for certain pil ot
proj ects.

We, therefore, respectfully submt the follow ng report and recomrendati on:

1. That the House recede fromits Amendnment No. 1.

2. That the Senate and House adopt the foll owi ng anendnent:

Amend by striking all after the enacting clause and inserting

inlieu thereof the follow ng:

SECTION 1. Section 65-1-85, M ssissippi Code of 1972, is
anmended as foll ows:

65-1-85. (1) Al contracts by or on behalf of the * * *
comm ssion for the purchase of materials, equipnment and supplies
shall be made in conpliance with Section 31-7-1 et seq. Al
contracts by or on behalf of the * * * comm ssion for
construction, reconstruction or other public work authorized to be
done under the provisions of this chapter, except naintenance,
shal | be nmade by the executive director, subject to the approval
of the commi ssion, only upon conpetitive bids after due
advertisenent as follows, to wt:

(a) Advertisenment for bids shall be in accordance with
such rules and regulations, in addition to those herein provided,
as may be adopted therefor by the * * * comm ssion, and the
conmm ssion is authorized and enpowered to nake and pronul gate such
rules and regulations as it may deem proper, to provide and adopt
standar d specifications for road and bridge construction, and to
anmend such rules and regulations fromtine to tine.

(b) The advertisenent shall be inserted tw ce, being
once a week for two (2) successive weeks in a newspaper published
at the seat of government in Jackson, M ssissippi, having a
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general circul ation throughout the state, and no letting shall be
| ess than fourteen (14) days nor nore than sixty (60) days after
t he publication of the first notice of such letting, and notices
of such letting nmay be placed in a netropolitan paper or national
trade publication

(c) Before advertising for such work, the executive
director shall cause to be prepared and filed in the * * *
departnment * * * detailed plans and specifications covering the
wor k proposed to be done and copies of the plans and
specifications shall be subject to inspection by any citizen
during all office hours and nade available to all prospective
bi dders upon such reasonable terns and conditions as may be
required by the * * * conm ssion. A fee shall be charged equal to
the cost of producing a copy of any such plans and specifications.

(d) Al such contracts shall be let to a responsible
bi dder with the | owest and best bid, and a record of all bids
received for construction and reconstruction shall be preserved.

(e) Each bid for such a construction and reconstruction
contract must be acconpanied by a cashier's check, a certified
check or bidders bond executed by a surety conpany authorized to
do business in the State of M ssissippi, in the principal anount
of not less than five percent (5% of the bid, guaranteeing that
the bidder will give bond and enter into a contract for the
faithful performance of the contract according to plans and
specifications on file.

(f) Bonds shall be required of the successful bidder in
an anmount equal to the contract price. The contract price shal
mean the entire cost of the particular contract let. 1In the event
change orders are nmade after the execution of a contract which
results in increasing the total contract price, additional bond in
t he amount of the increased cost may be required. The surety or
sureties on such bonds shall be a surety conpany or surety
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conpani es authorized to do business in the State of M ssi ssippi
all bonds to be payable to the State of M ssissippi and to be
conditioned for the pronpt, faithful and efficient perfornance of
the contract according to plans and specifications, and for the
pronpt paynment of all persons furnishing |abor, material,

equi pnent and supplies therefor. Such bonds shall be subject to
the additional obligation that the principal and surety or
sureties executing the sane shall be liable to the state in a
civil action instituted by the state at the instance of the * * *
comm ssion or any officer of the state authorized in such cases,
for double any amount in noney or property the state may | ose or
be overcharged or otherw se defrauded of by reason of any w ongful
or crimnal act, if any, of the contractor, his agent or

enpl oyees.

(2) Wth respect to equipnent used in the construction,
reconstruction or other public work authorized to be done under
the provisions of this chapter: the word "equipnent,” in addition
to all equipnent incorporated into or fully consumed in connection
wi th such project, shall include the reasonabl e value of the use
of all equipnent of every kind and character and all accessories
and attachnents thereto which are reasonably necessary to be used
and which are used in carrying out the performance of the
contract, and the reasonable value of the use thereof, during the
period of time the sane are used in carrying out the performance
of the contract, shall be the anpbunt as agreed upon by the persons
furni shing the equi prent and those using the same to be paid
t herefor, which amount, however, shall not be in excess of the
maxi mum current rates and charges all owable for | easing or renting
as specified in Section 65-7-95; the word "labor™ shall include
all work perforned in repairing equipnent used in carrying out the
performance of the contract, which repair |abor is reasonably
necessary to the efficient operation of said equi pnent; and the
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words "material s" and "supplies” shall include all repair parts
installed in or on equipnment used in carrying out the performance
of the contract, which repair parts are reasonably necessary to
the efficient operation of said equipnent.

(3) The executive director, subject to the approval of
the * * * conm ssion, shall have the right to reject any and al
bi ds, whet her such right is reserved in the notice or not.

(4) The * * * conmission may require the pre-qualification
of any and all bidders and the failure to conply with
pre-qualification requirenents may be the basis for the rejection
of any bid by the comm ssion. The * * * conmission may require
the pre-qualification of any and all subcontractors before they
are approved to participate in any contract awarded under this
section.

(5 The * * * conm ssion nmay adopt rules and regul ations for
the term nation of any previously awarded contract which is not
tinmely proceeding toward conpletion. The failure of a contractor
to conply with such rules and regul ations shall be a | awful basis
for the * * * commssion to termnate the contract with such
contractor. In the event of a term nation under such rules and
regul ati ons, the contractor shall not be entitled to any paynent,
benefit or damages beyond the cost of the work actually conpl eted.

(6) Any contract for construction or paving of any hi ghway
may be entered into for any cost which does not exceed the anobunt
of funds that nay be nmade avail abl e therefor through bond issues
or from other sources of revenue, and the letting of contracts for
such construction or paving shall not necessarily be del ayed until
the funds are actually on hand, provided authorization for the
i ssuance of necessary bonds has been granted by |aw to suppl enent
ot her anticipated revenue, or when the * * * departnment * * *
certifies to the Departnment of Finance and Administration and the
Legi sl ative Budget O fice that projected receipts of funds by the
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departnment will be sufficient to pay such contracts as they becone
due and the Departnent of Finance and Admi nistration determ nes
that the projections are reasonable and receipts will be
sufficient to pay the contracts as they becone due. The
Department of Finance and Administration shall spread such
determ nation on its mnutes prior to the letting of any contracts
based on projected receipts. Nothing in this subsection shal
prohi bit the issuance of bonds, which have been authorized, at any
time in the discretion of the State Bond Conm ssion, nor to
prevent investnment of surplus funds in United States governnent
bonds or State of M ssissippi bonds as presently authorized by
Section 12, Chapter 312, Laws of 1956.

(7) Al other contracts for work to be done under the
provi sions of this chapter and for the purchase of materials,
equi pnment and supplies to be used as provided for in this chapter
shal |l be made in conpliance with Section 31-7-1 et seq.

(8 The * * * conmi ssion shall not enpower or authorize the
executive director, or any one or nore of its nenbers, or any
engi neer or other person to |let or make contracts for the
construction or repair of public roads, or building bridges, or
for the purchase of material, equipnent or supplies contrary to
the provisions of this chapter as set forth in this section,
except in cases of flood or other cases of energency where the
public interest requires that the work be done or the materials,
equi pnent or supplies be purchased wi thout the del ay incident to
advertising for conpetitive bids. Such energency contracts may be
made wi t hout advertisenent under such rules and regul ations as
the * * * comm ssion may prescri be.

(9) The executive director, subject to the approval of
the * * * conm ssion, is authorized to negotiate and nake
agreenents with comunities and/or civic organizations for
| andscapi ng, beautification and mai ntenance of hi ghway
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ri ghts-of -way; however, nothing in this subsection shall be
construed as authorization for the executi ve director or

commi ssion to participate in such a project to an extent greater
than the average cost for maintenance of shoul ders, backsl opes and
medi an areas with respect thereto.

(10) The executive director may negotiate and enter into
contracts with private parties for the nowi ng of grass and
trimm ng of vegetation on the rights-of-way of state highways
whenever such practice is possible and cost effective.

(11) (a) As an alternative to the nethod of awardi ng

contracts as otherwi se provided in this section, the conm ssion

may use the design-build nmethod of contracting for the foll ow ng:

(i) Projects for the M ssissippi Devel opnent

Aut hority pursuant to agreenents between both governnental

entities;

(ii) Any project with an estinmated cost of not

nore than Ten MIlion Dollars ($10, 000, 000.00), not to exceed two

(2) projects per fiscal year; and

(iii) Any project which has an estimted cost of

nore than Fifty MIlion Dollars ($50, 000, 000.00), not to exceed

one (1) project per fiscal year.

(b) As used in this subsection, the term "design-build"

net hod of contracting neans a contract that conbi nes the design

and construction phases of a project into a single contract and

the contractor is required to satisfactorily perform at a

m ni num both the design and constructi on of the project.

(c) The conm ssion shall establish detailed criteria

for the selection of the successful design-build contractor in

each request for design-build proposals. The evaluation of the

sel ection conmttee is a public record and shall be nmintained for

a mninmumof ten (10) years after project conpletion.
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(d) The comm ssion shall maintain detail ed records on

projects separate and apart fromits reqular record keeping. The

conm ssion shall file a report to the Legislature eval uating the

desi gn-bui l d nethod of contracting by conparing it to the lowbid

net hod of contracting. At a mninum the report nust include:

(i) The managenent goals and objectives for the

desi gn- bui |l d system of managenent;

(ii) A conplete description of the conponents of

t he desi gn-buil d managenent system including a description of the

systemthe departnent put into place on all projects nmanaged under

the systemto insure that it has the conplete informati on on

hi ghway segment costs and to insure proper anal ysis of any

proposal the comm ssion receives froma highway contractor

(iii) The accountability systens the

Transportati on Departnent established to nonitor any design-build

project's conpliance with specific goals and objectives for the

proj ect;

(iv) The outconme of any project or any interim

report on an ongoi ng project |let under a design-build managenent

system showi ng conpliance with the goals, objectives, policies and

procedures the departnent set for the project; and

(v) The nmethod used by the departnent to sel ect

projects to be | et under the design-build system of managenent and

all other systens, policies and procedures that the departnent

consi dered as necessary conponents to a design-build managenent

system

(e) Al contracts |let under the provisions of this

subsecti on shall be subject to oversight and review by the State

Auditor. The State Auditor shall file a report with the

Legi slature on or before January 1 of each year detailing his

findings with regard to any contract let or project perforned in

violation of the provisions of this subsection. The actual and
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necessary expenses incurred by the State Auditor in conplying with

this paragraph (e) shall be paid for and reinbursed by the

M ssi ssi ppi Departnent of Transportation out of funds nade

avai l able for the contract or contracts |let and project or

proj ects perforned.

SECTION 2. This act shall take effect and be in force from
and after July 1, 2004.
Further, amend by striking the title inits entirety and

inserting in lieu thereof the foll ow ng:

AN ACT TO AMEND SECTI ON 65- 1-85, M SSI SSI PPl CODE OF 1972, TO
ALLOW THE M SSI SSI PPl TRANSPORTATI ON COWM SSI ON TO UTI LI ZE THE
"DESI GN-BUI LD' METHOD OF PROCUREMENT FOR CERTAIN PI LOT PROQJIECTS;
AND FOR RELATED PURPGCSES.

CONFEREES FOR THE SENATE CONFEREES FOR THE HOUSE
X ('Sl GNED) X (S| GNED)

Billy Hewes |11 WlliamMIes

X (S| GNED) X ('Sl GNED)

Stacey E. Pickering Henry Zuber I11

X (S| GNED) X ('Sl GNED)

Merl e Fl owers G eg Ward
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