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Senat or (s) Posey To: Judiciary, Division B

SENATE BI LL NO. 3006

AN ACT TO CREATE THE M SSI SSI PPl | DENTI TY AND HERI TAGE
PROTECTI ON ACT OF 2004; TO VEST I N EVERY PERSON, LIVING OR DEAD,
THE EXCLUSI VE RI GHT TO CONTROL, EXPLO T AND LI CENSE THE COMVERCI AL
USE OF H'S OR HER | DENTI TY, | NCLUDI NG NAME, VO CE, SI GNATURE
PHOTOGRAPH AND LI KENESS, | N ANY MANNER, OR PRODUCTS, MERCHANDI SE,
GOODS OR SERVI CES; TO ENACT DEFI NI TI ONS; TO PRESCRI BE THE
EXI STENCE OF PROPERTY RI GHTS | N PERSONA; TO CREATE A Cl VI L CAUSE
OF ACTI ON; TO PRESCRI BE REMEDI ES; TO SPECI FY THE | NSTANCES | N
VH CH ABANDONMENT OCCURS RESULTI NG | N A TERM NATI ON OF RI GHTS; AND
FOR RELATED PURPOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. Definitions. The follow ng words and phrases

shal | have the neani ngs ascribed unless the context clearly
requi res otherw se:

(a) "Individual" neans human being, living or dead.

(b) "ldentity" neans any incident of an individual's
persona or conbi nation thereof by which the uniqueness of that
particul ar individual could be discerned and distingui shed from
ot hers so that the biography, fane, acconplishnments, talents,
reputation or other tangible and intangible elenents of his or her
persona coul d be used for commercial purposes by other persons.

(c) "Person" neans any living human being, firm
associ ation, partnership, corporation, limted liability conpany,
limted liability partnership, joint stock conpany, syndicate,
receiver, comon |law trust, conservator, statutory trust, or any
ot her concern by what ever nanme known or however organi zed, formned,
or created, and includes not-for—profit corporations,
associ ations, educational and religious institutions, political
parties, conmunity, civic or other organi zations.

(d) "Definable G oup" neans an assenbl age of

i ndi vi dual s exi sting or brought together with or wthout

S. B. No. 3006 *SS01/R1098* Gl/ 2
04/ SS01/ R1098
PAGE 1



32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64

interrelation, orderly form or arrangenent, including, but not
limted to, a cromd at any sporting event, parade, or festival, a
cromd in the street or at a public building, the audience at any
theatrical or stage production, a glee club or a sports team

(e) "Photograph” nmeans any photograph or phot ographic
reproduction, still or noving, or any videotape, digital video
file or live television transm ssion of any individual so that the
individual is readily identifiable.

(f) "Fair Use" neans a use of an individual's identity
i ncl udi ng, but not necessarily [imted to, use of his or her nane,
voi ce, signature, photograph, or |ikeness for purposes of
criticism comment, news reporting, public affairs, sports
broadcasts, teaching, scholarship and research by another person
that is not an infringenment of the rights conferred in this act.

SECTION 2. Property rights conferred in the identity of

living and deceased individuals. (1) Every individual, both
living and deceased, shall have a property right in the use of his
or her identity including, but not necessarily limted to, his or
her nane, voice, signature, photograph, or |ikeness in any nedi um
and in any manner whatsoever. Fair use is not an infringenent of
the rights conferred herein.

(2) The individual's rights provided for in subsection (1)
of this section are freely assignable in whole or in part, and do
not expire upon the death of the individual so protected, wthout
regard to whether such rights were commercially exploited by the
i ndi vidual during his or her lifetime, but shall be descendible to
the executors, heirs, assigns or |egatees of the deceased
i ndi vi dual, subject only to the abandonnent and term nation
provi sions hereinafter provided.

SECTION 3. Civil action created. Any person who uses the

identity of any living or deceased individual, including, but not
necessarily limted to, his or her nane, voice, signature,

phot ograph, or likeness in any manner or in any nediumas an item
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of commerce on or for purposes of advertising products,

nmer chandi se, goods or services, or for purposes of fund raising,
solicitation of donations, purchases of products, nerchandise,
goods, or services, without the prior consent of the individual,
or in the case of a mnor, the prior consent of the mnor's parent
or legal guardian, or in the case of a deceased individual, the
consent of the executor or admnistrator, heirs, |egatees or

assi gns of such deceased individual, shall be |liable in a civi
action.

SECTION 4. Renedies, attorney's fees and costs. (1) The

chancery court shall have original jurisdiction over any action
arising under this act. The court, in the exercise of its sound
di scretion and upon proper proof, nmay grant all appropriate
equitable relief, including, but not [imted to, injunctive relief
deened necessary to prevent or restrain the unauthorized use or
infringenent of the rights granted hereunder.

(2) An individual, or in the case of a deceased individual
his or her executor or admnistrator, heirs, or |egatees shall be
entitled to recover the actual damages suffered as a result of the
i nfringenment of such individual's rights, together with any
profits that are attributable to such use or infringenent which
are not taken into account in conputing actual damages. Profit,
or lack thereof, by any unauthorized use, or infringenent of an
individual's rights, shall not be criteria for finding liability.

(3) In addition to all other traditional equitable and | egal
remedi es that are provided in this section, at any tinme during the
pendency of an action under this section, the court nay order the
i npoundnent, on such terns as it may deem reasonabl e, of al
materials or any part thereof clainmed to have been nade or used in
violation of the individual's rights, all plates, nolds, matrices,
masters, tapes, filmnegatives, digital conputer files or other

articles by neans of which such materials may be reproduced.
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(4) As part of a final judgnent or decree, the court may
order the destruction or other reasonable disposition of al
materials found to have been nmade or used in violation of the
individual's right, and of all plates, nolds, matrices, masters,
tapes, filmnegatives, digital conputer files or other articles by
means of which such materials nmay be reproduced.

(5 In any civil action under this act, the court inits
di scretion may allow the recovery of punitive damages in proper
ci rcunstances involving intentional or reckless disregard of the
rights conferred by this section. The court in its discretion may
al so grant to the prevailing party or parties in any action under
this section reasonable attorney's fees and costs associated with
t he action.

(6) Al renedies provided for in this section are cunul ative
and shall be in addition to any others provided by |aw or equity.

SECTI ON 5. Abandonnent and term nation of rights. (1) Wth

regard only to deceased individuals, the rights herein granted
shal |l deened to be pernmanently "abandoned,"” after the effective
date of this statute, when the executors, assigns, heirs, or

devi sees of the deceased individual shall discontinue good faith
efforts to commercially exploit the rights herein granted in the
ordinary course of trade with intent not to resune. Failure to
comercially exploit these rights for three (3) consecutive years
after July 1, 2004, shall be prinma facie evidence of abandonnent.
Upon a finding of abandonnment by a court of conpetent
jurisdiction, all rights granted hereunder shall fall into the
public domain.

(2) In the event there are no personal representative,
heirs, |egatees or assigns of a deceased individual, the rights
set forth herein shall termnate, and all rights granted hereunder
shall fall into the public domain.

SECTION 6. This act shall take effect and be in force from

and after July 1, 2004.
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