M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By: Senator(s) Tollison, A britton, Burton, To: Judiciary, Division B
Butl er, Carm chael, Chanberlin, Chaney,

Cl arke, Dearing, Flowers, Frazier, Gordon,

Harvey, Hyde-Sm th, Jackson (11th), Jackson

(32nd), Jordan, Kirby, Lee (35th), Little,

Mettetal, Mchel, Mffatt, Pickering, Ross,

Thames, Walley, Walls, WIIlianmson, Harden

COW TTEE SUBSTI TUTE
FOR
SENATE BI LL NO. 2957

AN ACT TO AMEND SECTI ON 97-45-19, M SSI SSI PPl CODE OF 1972,
TO PROVI DE A LESSER PENALTY FOR I DENTITY THEFT I N CASES | NVOLVI NG
A LESSER AMOUNT OF MONEY, TO PROVI DE FOR AGGREGATI ON OF AMOUNTS | N
DETERM NI NG THE AMOUNT OF AN OFFENSE, TO AUTHORI ZE THE ATTORNEY
GENERAL TO PROVI DE ASSI STANCE TO VI CTI M5 OF I DENTITY THEFT I N
CLEARI NG THEI R RECORDS, AND TO CLARI FY THAT PERPETRATORS OF
| DENTI TY THEFT SHALL PAY RESTI TUTI ON TO THEI R VI CTI M5; TO AVEND
SECTI ON 97-45-21, M SSI SSI PPl CODE OF 1972, TO CLARI FY
JURI SDI CTI ON OF OFFENSES OCCURRI NG | N MULTI PLE JURI SDI CTI ONS; TO
10 AMEND SECTION 97-45-25, M SSI SSI PPI CODE OF 1972, TO ALLOW CERTAIN
11 FUNDS TO BE USED FOR THE PURPOSE OF CONSUMER FRAUD EDUCATI ON; TO
12 AUTHORIZE A VICTIM OF | DENTITY THEFT TO EXPUNGE H S RECORD OF
13 FALSE CHARGES ACCRUED ON ACCOUNT OF ACTIVITIES OF THE PERPETRATOR;
14 TO AUTHORI ZE THE ATTORNEY GENERAL TO | SSUE "I DENTI TY THEFT
15 PASSPORTS" UNDER CERTAI N Cl RCUMSTANCES; TO DEFI NE | DENTI TY THEFT,;
16 TO GRANT SUBPCENA PONER TO THE ATTORNEY GENERAL | N CONDUCTI NG
17 I NVESTI GATIONS OF | DENTI TY THEFT; TO AMEND SECTI ONS 97-17-41 AND
18 97-17-43, M SSI SSI PPl CODE OF 1972, TO REQUI RE AGGREGATI ON OF
19 AMOUNTS STOLEN FROM THE SAME VICTIM I N DETERM NI NG THE GRAVI TY OF
20 THE OFFENSE OF LARCENY; AND FOR RELATED PURPOSES.

21 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

OCO~NOUITRAWNE

22 SECTION 1. Section 97-45-19, M ssissippi Code of 1972, is
23 anended as fol | ows:

24 97-45-19. (1) A person shall not obtain or attenpt to

25 obtain personal identity information of another person with the
26 intent to unlawfully use that information for any of the follow ng
27 purposes wi thout that person's authorization:

28 (a) To obtain financial credit.

29 (b) To purchase or otherw se obtain or | ease any rea
30 or personal property.

31 (c) To obtain enploynent.

32 (d) To obtain access to nedical records or information
33 contained in nedical records.

34 (e) To commt any illegal act.

35 (2) (a) A person who violates this section is guilty of a

36 felony punishable by inprisonment for not |less than two (2) nor
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nmore than fifteen (15) years or a fine of not nore than Ten

Thousand Dol | ars ($10, 000. 00), or both.

(b) Notw thstandi ng the provisions of paragraph (a) of

this subsection (2), if the violation involves an anount of |ess

than Five Hundred Dol lars ($500.00), a person who violates this

section may be found guilty of a m sdeneanor puni shabl e by

i nprisonnment in the county jail for a termof not nore than six

(6) nonths, or by a fine of not nore than One Thousand Dol | ars

($1, 000.00), or both, in the discretion of the court.

(c) For purposes of determ ning the anmpbunt of the

vi ol ation, the value of all goods, property, services and ot her

t hi ngs of value obtained or attenpted to be obtained by the use of

an individual's identity information shall be aggregated.

(3) This section does not prohibit the person from being
charged with, convicted of, or sentenced for any other violation
of law commtted by that person using information obtained in
violation of this section.

(4) This section does not apply to a person who obtains or
attenpts to obtain personal identity information of another person
pursuant to the discovery process of a civil action, an
adm ni strative proceeding or an arbitration proceedi ng.

(5) Upon the request of a person whose identifying

i nformati on was appropriated, the Attorney CGeneral nmay provide

assistance to the victimin obtaining information to correct

i naccuracies or errors in the person's credit report or other

identifying information; however, no |l egal representation shall be

af forded such person by the Ofice of the Attorney Ceneral.

(6) A person convicted under this section or under Section

97-19-85 shall be ordered to pay restitution as provided in

Section 99-37-1 et seq., in addition to any other fine or

i npri sonment which nay be inposed.

SECTION 2. Section 97-45-21, M ssissippi Code of 1972, is

anended as foll ows:
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97-45-21. (1) For purposes of bringing a crimnal action
under this chapter, a person who causes, by any neans, the access
of a conputer, conputer systemor conputer network in one
jurisdiction fromanother jurisdiction is deened to have
personal | y accessed the conputer, conputer system or conputer
network in each jurisdiction.

(2) For offenses under Section 97-45-19 or 97-19-85 which

occur in nmultiple jurisdictions but which do not involve a

conputer, conputer system or conputer network, jurisdiction is

deened to be proper in each jurisdiction where any el enent of the

of fense occurr ed.

SECTION 3. Section 97-45-25, M ssissippi Code of 1972, is
anended as foll ows:
97-45-25. In a proceeding for violations under Title 97,

Chapter 45, * * * Section 97-5-33 or Section 97-19-85, the court,

in addition to the crimnal penalties inposed under this chapter,
shal | assess agai nst the defendant convicted of such violation
doubl e those reasonabl e costs that are expended by the Ofice of
Attorney Ceneral, the district attorney's office, the sheriff's
office or police departnent involved in the investigation of such
case, including, but not limted to, the cost of investigators,
sof tware and equi pnment utilized in the investigation, together
Wi th costs associated with process service, court reporters and
expert witnesses. The Attorney General or district attorney may
institute and maintain proceedings in his nanme for enforcenent of
paynment in the circuit court of the county of residence of the
defendant and, if the defendant is a nonresident, such proceedi ngs
shall be in the Crcuit Court of the First Judicial D strict of
Hi nds County, M ssissippi. The Attorney General or district
attorney shall distribute the property or interest assessed under
this section as follows:

(a) Fifty percent (50% shall be distributed to the

unit of state or |ocal governnent whose officers or enpl oyees
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conducted the investigation into conputer fraud, identity theft or

child exploitation which resulted in the arrest or arrests and
prosecution. Amounts distributed to units of |ocal governnent
shall be used for training or enforcenent purposes relating to
detection, investigation or prosecution of conputer and financi al
crinmes, including conputer fraud or child exploitation.

(b) \Where the prosecution was naintai ned by the
district attorney, fifty percent (50% shall be distributed to the
county in which the prosecution was instituted by the district
attorney and appropriated to the district attorney for use in
training or enforcenent purposes relating to detection,

i nvestigation or prosecution of conputer and financial crines,

i ncluding conputer fraud or child exploitation. Were a
prosecution was mai ntained by the Attorney Ceneral, fifty percent
(509 of the proceeds shall be paid or distributed into the

Attorney Ceneral's Cyber Crine Central or the Attorney Ceneral's

special fund to be used for consuner fraud education and

i nvestigative and enforcenent operations of the Ofice of Consuner

Protection. Were the Attorney Ceneral and the district attorney
have participated jointly in any part of the proceedi ngs,

twenty-five percent (25% of the property forfeited shall be paid
to the county in which the prosecution occurred, and twenty-five
percent (25% shall be paid to the Attorney CGeneral's Cyber Crine

Central or the Attorney CGeneral's special fund to be used for the

pur poses as stated in this paragraph.

SECTION 4. Any person whose nane or other identification has

been used wi thout his consent or authorization by another person,
with the use resulting in charges, an arrest record, or a
conviction putatively on the record of the person whose nane or
other identification was appropriated, the person whose nane or
other identification has been used w thout his consent or

authorization may file a petition for expunction of such charges
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or arrest record or conviction, or any of them wth any court
whi ch has jurisdiction over the matter.

SECTION 5. (1) A person who has petitioned the court

pursuant to Section 4 of this act to expunge any charges, arrest
record or conviction falsely entered agai nst the person as a
result of the appropriation of his nane or other identifying
information may submit to the Attorney General a certified copy of
a court order obtained. The Ofice of the Attorney General may
issue an "ldentity Theft Passport" verifying that such order has
been entered subm tted.

(2) Any person who has filed a police report alleging that
the person's nanme or other identification has been used w t hout
the person's consent or authorization by another person may submt
a copy of the police report to the Attorney General. The Ofice
of the Attorney General may issue an "ldentity Theft Passport”
stating that such police report has been submtted.

(3) The Ofice of the Attorney CGeneral nay provide access to
identity theft information to | aw enforcenent agencies and
i ndi vidual s who have submtted a police report or court order
pursuant to this chapter and any ot her person or entity as
appropri ate.

SECTION 6. (1) For the purposes of this chapter, "identity

theft" includes crinmes chargeabl e under the foll ow ng provisions
of |aw

(a) Section 97-9-79, which relates to fal se
i nformation.

(b) Section 97-19-83, which relates to fraud by mail or
ot her neans of comuni cati on.

(c) Section 97-19-85, which relates to the fraudul ent
use of identity social security nunber, credit card or debit card

nunber or other identifying information.
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(d) Section 97-45-19, which relates to obtaining
personal identity information of another person w thout
aut hori zati on.

(2) (a) In conducting identity theft investigations, the
Attorney Ceneral shall have the authority to i ssue and serve
subpoenas to any person in control of any designated docunents for
t he production of such docunents, including, but not limted to,
writings, drawi ngs, graphs, charts, photographs, phono-records and
ot her data conpilations fromwhich information can be obtained, or
transl ated through detection devices into reasonably usable form
Such subpoenas shall require the nanmed person, his agent or
attorney, to appear and deliver the designated docunents to a
| ocation in the county of his residence unless the court for good
cause shown directs that the subpoena be issued for the person to
deliver such docunents to a |location outside of the county of his
resi dence. Mere conveni ence of the Attorney CGeneral shall not be
consi dered good cause. The Attorney General or his designee shal
have the authority to inspect and copy such docunents. Such
subpoenas shall be issued only upon the ex parte and in canera
application of the Attorney General to the circuit or chancery
court of the county of residence of the person in control of the
docunents or the circuit or chancery court of the county where the
person in control of the docunents may be found, and only upon a
showi ng that the docunents sought are relevant to a crim nal
i nvestigation under this act or may lead to the discovery of such
rel evant evidence. Thereafter said court shall have jurisdiction
to enforce or quash such subpoenas and to enter appropriate orders
t hereon, and nothing contained in this section shall affect the
right of a person to assert a claimthat the information sought is
privileged by | aw

(b) A subpoena issued pursuant to this subsection shal
be in substantially the followng form

SUBPOENA TO PRODUCE DOCUMENTS
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PURSUANT TO AN | NVESTI GATI ON BY THE ATTORNEY GENERAL
TO
YOU ARE HEREBY COVMANDED t o appear before the Attorney
CGeneral of the State of M ssissippi or his designated staff
attorney at the place, date and tine specified belowin an
i nvestigation being conducted by the Attorney General pursuant to
Section | Mssissippi Code of 1972:

Pl ace Date and Ti ne

YOU ARE ALSO COVWWANDED to bring with you the foll ow ng

docunent (s) or object(s)

You are advi sed that the Court of the Judi ci al

District of County, M ssissippi, has approved the ex

parte and in canera application of the Attorney General to issue
this subpoena, and jurisdiction to enforce and/ or quash the
subpoena and to enter appropriate orders thereon is statutorily
vested in the said court; enforcenent and penal provisions
applicable to an Attorney General's investigation include those
set forth in Section _ Mssissippi Code of 1972; and

di scl osure of testinony and/or records comng into possession of
the Attorney Ceneral pursuant to this subpoena shall be [imted by
and subject to the provisions of said section (for informtional
pur poses, these cited statutes are reproduced on the reverse side
of this subpoena).

You may wish to consult an attorney in regard to this
subpoena. You have certain state and federal constitutional
rights, including your protection against self-incrimnation and
unr easonabl e search and sei zure which this subpoena nmay affect.

| SSUED BY AND UNDER SEAL OF THE ATTORNEY CGENERAL OF THE STATE
OF MSSISSIPPI, this the _ day of , 20

( SEAL)

(c) Follow ng service of any subpoena, pursuant to the
provi sions of this subsection, a record of the return shall be
made and kept by the Attorney General and subject only to such
S. B. No. 2957 *SS01/R812CS.1*
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di scl osure as may be authorized pursuant to the provisions of this
section.

(3) Enforcenent and penal provisions applicable to an
i nvestigation under this section shall include the follow ng:

(a) If a person who has been served with a subpoena,
whi ch has been issued and served upon himin accordance with the
provi sions of this section, shall fail to deliver or have
delivered the designated docunents at the tine and place required
in the subpoena, on application of the Attorney CGeneral the
circuit or chancery court having approved the issuance of the
subpoena may i ssue an attachnent for such person, returnable
i medi ately, or at such tinme and place as the court nmay direct.
Bond may be required and fine inposed and proceedi ngs had thereon
as in the case of a subpoenaed witness who fails to appear in
circuit or chancery court.

(b) Every person who shall knowingly and willfully
obstruct, interfere wwth or inpede an investigation under this
section by concealing or destroying any docunents, papers or other
tangi bl e evidence which are relevant to an investigation under
this section shall be guilty of a felony and, upon conviction,
shal | be punished by a fine of not nore than Five Thousand Dol | ars
($5, 000.00) or by inprisonnent for not nore than five (5) years,
or by both such fine and inprisonnent.

(c) Every person who shall knowingly and willfully
endeavor, by neans of bribery, force or intimdation, to obstruct,
del ay or prevent the conmunication of information to any agent or
enpl oyee of the Ofice of the Attorney General or who injures
anot her person for the purpose of preventing the comunication of
such information or an account of the giving of such information
relevant to an investigation under this section shall be guilty of
a felony and, upon conviction, shall be punished by a fine of not

nore than Five Thousand Dol |l ars ($5, 000.00) or by inprisonnment for
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not nore than five (5) years, or by both such fine and
i npri sonnment .

(d) The provisions of paragraphs (a), (b) and (c) of
this subsection shall not prohibit the enforcenent of, or
prosecution under, any other statutes of this state.

(4) (a) |If any person shall refuse, or is likely to refuse,
on the basis of his privilege against self-incrimnation, to
produce the designated docunents as requested by a subpoena issued
under this section or issued by a court, the Attorney Ceneral may
request the court, ex parte and in canera, to issue an order
requi ring such person to produce the docunents information which
he refuses to give or provide on the basis of his privilege
against self-incrimnation. The Attorney General may request said
order under this subsection when, in his judgnent:

(1) The documents sought from such individual may
be necessary to the public interest; and

(1i1) Such individual has refused or is likely to
refuse to produce the designated docunent on the basis of his
privil ege against self-incrimnation.

Fol | owi ng such request, an order shall issue in accordance
with this section requiring such person to produce the docunents
whi ch he refuses to produce on the basis of his privilege against
self-incrimnation

(b) \Whenever a witness refuses, on the basis of his
privil ege against self-incrimnation, to produce docunents, and
the court issues to the witness an order under paragraph (a) of
this subsection, the witness nay not refuse to conply with the
order on the basis of his privilege against self-incrimnation,
but no docunents or information conpelled under the aforesaid
order, or any information directly or indirectly derived from such
docunents nmay be used against the witness in any crim nal
proceedi ng, except a prosecution for perjury, giving a false

statenent, or otherwise failing to conply with the order.
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(5) Docunents in the possession of the Attorney General
gat hered pursuant to the provisions of this section and subpoenas
i ssued by himshall be maintained in confidential files with
access limted to prosecutorial and other |aw enforcenent
i nvestigative personnel on a "need to know' basis and shall be
exenpt fromthe provisions of the M ssissippi Public Records Act
of 1983, except that upon the filing of an indictnent or
information, or upon the filing of an action for recovery of
property, funds or fines, such docunents shall be subject to such
di scl osure as may be required pursuant to the applicable statutes
or court rules governing the trial of any such judici al
pr oceedi ng.

(6) No person, including the Attorney CGeneral, a nenber of
his staff, prosecuting attorney, |aw enforcenent officer, wtness,
court reporter, attorney or other person, shall disclose to an
unaut hori zed person docunents, including subpoenas issued and
served, gathered by the Attorney CGeneral pursuant to the
provi sions of this section, except that upon the filing of an
indictnment or information, or upon the filing of an action for
recovery of property, funds or fines, or in other |egal
proceedi ngs, such docunents shall be subject to such disclosure as
may be required pursuant to applicable statutes and court rul es
governing the trial of any such judicial proceeding. |In event of
an unaut hori zed di scl osure of any such docunents gathered by the
Attorney Ceneral pursuant to the provisions of this section, the
person nmaki ng any such unaut hori zed di scl osure shall be guilty of
a m sdemeanor, and upon conviction thereof, shall be punished by a
fine of not nore than One Thousand Dol |l ars ($1, 000.00), or
i nprisonnment of not nore than six (6) nonths, or by both such fine
and i nprisonnent.

(7) The powers of the Attorney Ceneral under this section
shall not dimnish the powers of |ocal authorities to investigate

or prosecute any type of identity theft crime or any other
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crimnal conduct within their respective jurisdictions, and the
provi sions of this section shall be in addition to the powers and
authority previously granted the Attorney CGeneral by common,
constitutional, statutory or case |aw

SECTION 7. Section 97-17-41, M ssissippi Code of 1972, is
amended as foll ows:

97-17-41. (1) Every person who shall be convicted of taking
and carrying away, feloniously, the personal property of another,
of the value of Five Hundred Dol l ars ($500.00) or nore, shall be
guilty of grand larceny, and shall be inprisoned in the
Penitentiary for a termnot exceeding ten (10) years; or shall be
fined not nore than Ten Thousand Dol | ars ($10, 000. 00), or both.

The total value of property taken and carried away by the person

froma single victimshall be aggregated in determ ning the

gravity of the offense.

(2) Every person who shall be convicted of taking and
carrying away, feloniously, the property of a church, synagogue,
tenpl e or other established place of worship, of the value of Five
Hundred Dol | ars ($500.00) or nore, shall be guilty of grand
| arceny, and shall be inprisoned in the Penitentiary for a term
not exceeding ten (10) years, or shall be fined not nore than Ten
Thousand Dol | ars ($10, 000. 00), or both.

SECTION 8. Section 97-17-43, M ssissippi Code of 1972, is
amended as foll ows:

97-17-43. (1) If any person shall feloniously take, steal
and carry away any personal property of another under the val ue of
Five Hundred Dol |l ars ($500.00), he shall be guilty of petit
| arceny and, upon conviction, shall be punished by inprisonnment in
the county jail not exceeding six (6) nonths or by fine not
exceedi ng One Thousand Dol l ars ($1, 000.00), or both. The total

val ue of property taken, stolen or carried away by the person from

a single victimshall be aggregated in determning the gravity of

t he of f ense.
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(2) |If any person shall feloniously take, steal and carry
away any property of a church, synagogue, tenple or other
establ i shed place of worship under the value of Five Hundred
Dol l ars ($500.00), he shall be guilty of petit larceny and, upon
conviction, shall be punished by inprisonnent in the county jail
not exceeding one (1) year or by fine not exceeding Two Thousand
Dol I ars ($2,000.00), or both.

(3) Any person who | eaves the prem ses of an establishnent
at which notor fuel offered for retail sale was dispensed into the
fuel tank of a nmotor vehicle by driving away in that notor vehicle
wi t hout havi ng made due paynent or authorized charge for the notor
fuel so dispensed, with intent to defraud the retai
establi shnent, shall be guilty of petit |arceny and puni shed as
provided in subsection (1) of this section and, upon any second or
subsequent such offense, the driver's |license of the person shal
be suspended as foll ows:

(a) The person shall submt the driver's license to the
court upon conviction and the court shall forward the driver's
| icense to the Departnent of Public Safety.

(b) The first suspension of a driver's |icense under
this subsection shall be for a period of six (6) nonths.

(c) A second or subsequent suspension of a driver's
| i cense under this subsection shall be for a period of one (1)
year .

(d) At the expiration of the suspension period, and
upon paynent of a restoration fee of Twenty-five Dollars ($25.00),
t he suspension shall term nate and the Departnent of Public Safety
shall return the person's driver's license to the person. The
restoration fee shall be in addition to the fees provided for in
Title 63, Chapter 1, and shall be deposited into the State CGeneral

Fund in accordance with Section 45-1-23.
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394 SECTION 9. The publisher is directed to anend the chapter
395 heading of Title 97, Chapter 45, so as to refer to "Conputer

396 Crines and ldentity Theft."

397 SECTION 10. This act shall take effect and be in force from
398 and after July 1, 2004.
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