M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By:

OCO~NOUITRAWNE

Senat or (s) Robertson To: Judiciary, Division A
Appropri ations

SENATE BI LL NO. 2870

AN ACT TO ESTABLI SH A PATI ENT' S COMPENSATI ON FUND FOR THE
PURPOSE OF PROVI DI NG COVPENSATI ON TO PATI ENTS SUFFERI NG LGSS,
DAMAGES OR EXPENSE AS THE RESULT OF PROFESSI ONAL MALPRACTI CE BY
HEALTH CARE PROVI DERS; TO DEFI NE CERTAIN TERMS; TO PROVI DE
LI M TATI ON OF RECOVERY AGAI NST QUALI FI ED HEALTH CARE PROVI DERS | N
MVEDI CAL MALPRACTI CE ACTI ONS; TO PROVI DE FOR PAYMENTS FOR FUTURE
MEDI CAL CARE AND RELATED BENEFI TS W THOUT REGARD TO THE
LI M TATI ON;, TO CREATE THE PATI ENT' S COVPENSATI ON FUND OVERSI GHT
BOARD I N ORDER TO PROVI DE FOR THE ORGANI ZATI ON, ADM NI STRATI ON AND
DEFENSE OF THE FUND, TO AUTHORI ZE A SURCHARCE PAI D BY HEALTH CARE
PROVI DERS TO FUND THE PATI ENT' S COVPENSATI ON FUND; TO PROVI DE THAT
THE AMOUNT OF THE SURCHARGE SHALL BE DETERM NED BY THE
COMM SSI ONER OF | NSURANCE; TO PROVI DE THAT ALL MALPRACTI CE CLAI MS
SHALL BE REVI EWED BY A MEDI CAL REVI EW PANEL; TO ESTABLI SH THE
MEMBERSHI P OF THE MEDI CAL REVI EW PANEL; TO AVEND SECTI ON 11-1-60,
M SSI SSI PPl CODE OF 1972, IN CONFORM TY THERETG TO LIMT
CONTI NGENCY FEES CHARGED BY ATTORNEYS FOR REPRESENTI NG PERSONS
SEEKI NG DAMAGES | N CONNECTI ON W TH ACTI ONS FOR | NJURY OR DAMAGE
AGAI NST HEALTH CARE PROVI DERS; TO REPEAL SECTI ONS 83-48-1 THROUGH
83-48-7, M SSI SSI PPI CODE OF 1972, WH CH CREATE THE MEDI CAL
MALPRACTI CE | NSURANCE AVAI LABI LI' TY ACT; AND FOR RELATED PURPOSES.

BE | T ENACTED BY THE LEQ SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. Definitions.

(1) As used in this chapter, unless the context clearly
requi res otherw se:

(a) "Health care provider"” neans a person, partnership,
limted liability partnership, limted liability conpany,
corporation, facility, or institution |icensed by this state to
provi de health care or professional services as a physician,
hospital, institution for the aged or infirm conmunity bl ood
center, tissue bank, dentist, registered or licensed practical
nurse or certified nurse assistant, anbul ance service, certified
regi stered nurse anesthetist, nurse mdw fe, licensed mdw fe,
phar maci st, optonetrist, podiatrist, chiropractor, physical
t her api st, occupational therapist, psychol ogist, social worker,

| i censed professional counselor, or any nonprofit facility
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consi dered tax-exenpt under Section 501(c)(3), Internal Revenue
Code, pursuant to 26 USC 501(c)(3), for the diagnosis and
treatnment of cancer or cancer-rel ated di seases, whether or not
such a facility is required to be licensed by this state, or any
pr of essi onal corporation a health care provider is authorized to
formunder the M ssissippi Code of 1972, or any partnership,
limted liability partnership, limted liability conpany, or
corporation whose business is conducted principally by health care
providers, or an officer, enployee, partner, nenber, sharehol der,
or agent thereof acting in the course and scope of his enploynent.

(b) "Physician" neans a person licensed to practice
medicine in this state.

(c) "Patient" means a natural person who receives or
shoul d have received health care froma health care provider.

(d) "Hospital" neans any hospital, institution for the
aged or infirm or any physician's or dentist's offices or clinics
containing facilities for the exam nation, diagnosis, treatnent or
care of human ill nesses.

(e) "Board" neans the Patient's Conpensation Fund
Oversight Board created in Section 4 of this chapter.

(f) "Representative" neans the spouse, parent,
guardi an, trustee, attorney or other |egal agent of the patient.

(g) "Tort" means any breach of duty or any negligent
act or om ssion proximtely causing injury or damage to anot her.
The standard of care required of every health care provider,
except a hospital, in rendering professional services or health
care to a patient, shall be to exercise that degree of skil
ordinarily enployed, under sim/lar circunstances, by the nenbers
of his profession in good standing in the same conmunity or
| ocality, and to use reasonable care and diligence, along with his
best judgnent, in the application of his skill

(h) "Ml practice" nmeans any unintentional tort or any

breach of contract based on health care or professional services
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rendered, or which should have been rendered, by a health care
provider, to a patient, including failure to render services
tinmely and the handling of a patient, including |oading and

unl oadi ng of a patient, including failure to obtain a patient’s

i nformed consent, and also includes all |egal responsibility of a
health care provider arising fromacts or omssions in the
training or supervision of health care providers, or fromdefects
in blood, tissue, transplants, drugs and nedicines, or from
defects in or failures of prosthetic devices, inplanted in or used
on or in the person of a patient.

(1) "Health care" neans any act, or treatnent perfornmed
or furnished, or which should have been performed or furnished, by
any health care provider for, to, or on behalf of a patient during
the patient's nedical care, treatnent or confinenent.

(j) "lnsurer" means the authority or the entity chosen
to manage the authority or an insurer witing policies of
mal practi ce insurance.

(k) "Proof of financial responsibility" as provided for
in this chapter shall be determ ned by the board.

(I') "Court" means a court of conpetent jurisdiction and
proper venue over the parties.

(m "Anbul ance service" neans an entity which operates
ei ther ground or air anbul ances, using a m ni numof two (2)
persons on each ground anbul ance, at |east one of whomis trained
and registered at the level of certified emergency nedical
techni ci an-basic, or at the internediate or paranedic |levels, or
one who is a registered nurse, and using a m ninmumon any air
anbul ance of one (1) person trained and registered at the
paranedi c | evel or a person who is a registered nurse, or any
of ficer, enployee or agent thereof acting in the course and scope
of his enpl oynent.

(n) "Community blood center” neans any i ndependent

nonprofit nonhospital based facility which collects bl ood and
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bl ood products fromdonors primarily to supply blood and bl ood
conponents to other health care facilities.

(o) "Tissue bank" neans any independent nonprofit
facility procuring and processi ng human organs or tissues for
transpl antation, nedical education, research or therapy.

(p) "Executive director" neans the executive director of
t he board, appointed and enpl oyed pursuant to Section 4(4)(b)(vi)
of this chapter.

(g) "dains nmanager" neans the clains manager appoi nted
and enpl oyed by the board pursuant to Section 4(4)(b)(vii) of this
chapter.

(r) "Related benefits" with respect to future nedical
care are all reasonabl e and necessary nedi cal, surgical
hospitalization, physical rehabilitation and custodi al services,

i ncludi ng drugs, prosthetic devices and other simlar materials
reasonably necessary in the provision of such services. The
fund's obligation to provide these benefits or to reinburse the
claimant for those benefits is limted to the | esser of the anount
billed therefor or the maxi num anmount all owed under the

rei nmbur senent schedul e.

(s) "Extended reporting endorsenent” neans tai
coverage, or an endorsenent which, when purchased by a provider at
the end of his clains-nmade coverage period, provides coverage for
a claimarising froman incident which occurred during the
effective period of enrollnment but was reported follow ng the
term nation of active enrollnent.

(2) A health care provider who fails to qualify under this
chapter is not covered by the provisions of this chapter and is
subject to liability under the | aw wi thout regard to the
provi sions of this chapter. |If a health care provider does not so
qualify, the patient's renedy will not be affected by the terns
and provisions of this chapter, except as hereinafter provided

Wi th respect to the suspension and the running of statute of
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limtations against a health care provider who has not qualified
under this chapter when a claimhas been filed against the health
care provider for review under this chapter.

(3) (a) Subject to Section 6 of this chapter, a person
having a claimunder this chapter for bodily injuries to or death
of a patient on account of malpractice may file a conplaint in any
court of law having requisite jurisdiction.

(b) No dollar anount or figure shall be included in the
demand in any nmal practice conplaint, but the prayer shall be for
such danmages as are reasonable in the prem ses.

(c) This section shall not prevent a person from
alleging a requisite jurisdictional anount in a mal practice claim
filed in a court requiring such an all egation.

(d) Al clains and conplaints submtted by a patient,
claimant, or their representative, as a result of malpractice as
defined in this section, shall, once the parties have certified to
the court that discovery is conplete, be given priority on the
court's docket, to the extent practicable, over any other civil
action before the court, provided that the provisions of this
paragraph (d) shall not supersede the provisions of M ssissipp
Rul es of G vil Procedure.

(4) Nothing in this chapter shall be construed to nake the
Patient's Conpensation Fund liable for any suns except for those
arising fromnedical mal practice. Notw thstanding any other |aw
to the contrary, the provisions of this chapter shall not apply to
medi cal mal practice actions against the state or any political
subdi vi si on t hereof.

(5) The board shall appoint |egal counsel for the Patient's
Conmpensation Fund. It shall be the responsibility of the board to
establish m nimum qualifications and standards for |awers who may
be appointed to defend professional liability cases on behal f of
the Patient's Conpensation Fund. The m ninum qualifications and

t he appoi ntnents procedure shall be published at | east annually in
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the M ssissippi Bar Journal or such other publication as wll
reasonably assure dissem nation to the nmenbership of the

M ssi ssi ppi Bar Association. The primary insurer's counsel nay be
permtted by the board to continue the professional liability
litigation on behalf of the Patient's Conpensation Fund where no
conflict of interest exists or where there is no potenti al

conflict of interest.

SECTION 2. Limtation of Recovery.

(1) To be qualified under the provisions of this chapter, a
heal th care provider shall:

(a) Cause to be filed with the board proof of financial
responsibility as provided by subsection (5) of this section.

(b) Pay the surcharge assessed by this chapter on al
heal th care providers according to Section 4 of this chapter.

(c) For self-insureds, qualification shall be effective
upon acceptance of proof of financial responsibility by and
paynment of the surcharge to the board. Qualification shall be
effective for all others at the tinme the mal practice insurer
accepts paynent of the surcharge.

(2) (a) Regardless of the nunber of health care providers
agai nst whomthe claimor action is brought or the nunber of
separate clains or actions brought with respect to the sane
injury, the total anmount recoverable for all mal practice clains
incurred for injuries to or death of a patient, exclusive of
future nmedical care and rel ated benefits as provided in Section 3
of this chapter, shall not exceed Five Hundred Thousand Dol | ars
($500, 000.00) plus interest at the rate provided by |law rel ating
to judgnents in circuit courts.

(b) A health care provider qualified under this chapter
and any person or entity vicariously |iable for the acts of that
health care provider are not liable for an anount in excess of One
Hundred Thousand Dol | ars ($100, 000.00) plus interest thereon as

provided by law relating to judgnents in circuit courts accruing
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after July 1, 2004, for all malpractice clains incurred because of
injuries to or death of any one patient.

(c) (i) Any anmount due froma judgnment or settl enent
or froma final award in an arbitration proceeding which is in
excess of the total liability of all liable health care providers,
as provided in paragraph (b) of this subsection, shall be paid
fromthe Patient's Conpensation Fund pursuant to the provisions of
Section 4(3) of this chapter.

(i1) The total anobunts paid in accordance with
paragraphs (b) and (c) of this subsection shall not exceed the
limtation as provided in paragraph (a) of this subsection.

(3) Except as provided in Section 4(3), any advance paynent
made by the defendant health care provider or his insurer to or
for the plaintiff, or any other person, may not be construed as an
adm ssion of liability for injuries or damages suffered by the
plaintiff or anyone else in an action brought for nedical
mal practi ce.

(4) (a) Evidence of an advance paynent is not adm ssible
until there is a final judgnent in favor of the plaintiff, in
whi ch event the court shall reduce the judgnent to the plaintiff
to the extent of the advance paynent.

(b) The advance paynent shall inure to the exclusive
benefit of the defendant or his insurer making the paynent.

(c) In the event the advance paynent exceeds the
liability of the defendant or the insurer making it, the court
shal | order any adjustnent necessary to equalize the anmount which
each defendant is obligated to pay, exclusive of costs.

(d) In no case shall an advance paynent in excess of an
award be repayable by the person receiving it.

(e) In the event that a partial settlenent is executed
bet ween the defendant and/or his insurer with a plaintiff for the
sum of One Hundred Thousand Dol | ars ($100, 000.00) or less, witten

noti ce of such settlenent shall be sent to the board. Such
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settlenment shall not bar the continuation of the action against
the Patient's Conpensation Fund for excess suns in which event the
court shall reduce any judgnent to the plaintiff in the anmount of
mal practice liability insurance in force as provided for in
subsection (2)(b) of this section. Prior to entering into any
settl enment which may bind the Patient's Conpensation Fund, any
insurer or self-insured health care provider nust have
participated in claimreserve consultations and nmust have provi ded
notice to the fund that a settlenent was being consi dered.

(5 (a) Financial responsibility of a health care provider

under this section may be established only by filing with the
board proof that the health care provider is insured by a policy
of malpractice liability insurance in the anount of at |east One
Hundred Thousand Dol | ars ($100, 000. 00) per claimwth
qualification under this section taking effect and follow ng the
sane formas the policy of malpractice liability insurance of the
health care provider, or in the event the health care provider is
self-insured, proof of financial responsibility by depositing with
t he board One Hundred Twenty-five Thousand Dol l ars ($125, 000. 00)
in nmoney or represented by irrevocable letters of credit,
federally insured certificates of deposit, bonds, securities, cash
val ues of insurance, or any other security approved by the board.
In the event any portion of the anmpbunt is seized pursuant to the
judicial process, the self-insured health care provider shall have
five (5) days to deposit with the board the anmbunts so seized.
The health care provider's failure to tinely post the anmounts with
the board shall termnate his enrollnment in the Patient's
Conpensati on Fund.

SECTION 3. Future Medical Care and Rel ated Benefits.

(1) (a) In all malpractice clainms filed wwth the board
whi ch proceed to trial, the jury shall be given a special
interrogatory asking if the patient is in need of future nedical

care and rel ated benefits and the anopunt thereof.

S. B. No. 2870 *SS26/R63*
04/ SS26/ R63
PAGE 8



268
269
270
271
272
273
274
275
276
277
278
279
280
281
282
283
284
285
286
287
288
289
290
291
292
293
294
295
296
297
298
299
300

(b) In actions upon malpractice clains tried by the
court, the court's finding shall include a recitation that the
patient is or is not in need of future nedical care and rel ated
benefits and the anount thereof.

(c) If the total anobunt is for the maxi num anount
recoverabl e, exclusive of the value of future nedical care and
rel ated benefits, the cost of all future nedical care and rel ated
benefits shall be paid in accordance with this section.

(d) If the total anobunt is for the maxi num anount
recoverable, including the value of the future nedical care and
rel ated benefits, the anmount of future nedical care and rel ated
benefits shall be deducted fromthe total anount and shall be paid
fromthe Patient's Conpensation Fund as incurred and presented for
paynment. The remaining portion of the judgnent shall be paid in
accordance wth Section 4(1)(g) and Section 4(2)(b)(i), (ii) and
(ti1) of this chapter.

(e) In all cases where judgnent is rendered for a total
anount | ess than the maxi num anount recoverabl e, including any
anount awarded on future nedical care and rel ated benefits,
paynent shall be in accordance with Section 4(1)(g) and Section
4(2)(b) (i), (i1i) and (iii) of this chapter.

(f) The provisions of this subsection shall be
applicable to all nmal practice cl ai ns.

(2) (a) "Future nedical care and rel ated benefits"” for the
purpose of this section neans all reasonabl e and necessary
medi cal, surgical, hospitalization, physical rehabilitation, and
custodi al services and includes drugs, prosthetic devices, and
other simlar materials reasonably necessary in the provision of
such services, after the date of the injury and which are approved
by the board.

(b) "Future nedical care and benefits" as used in this
section shall not be construed to nean nonessential specialty

itens or devices of conveni ence.

S. B. No. 2870 *SS26/R63*
04/ SS26/ R63
PAGE 9



301
302
303
304
305
306
307
308
309
310
311
312
313
314
315
316
317
318
319
320
321
322
323
324
325
326
327
328
329
330
331
332
333

(3) Once a judgnent is entered in favor of a patient who is
found to be in need of future nedical care and rel ated benefits or
a settlenent is reached between a patient and the Patient's
Conpensation Fund in which the provision of nedical care and
rel ated benefits is agreed upon and continuing as |ong as nedi cal
or surgical attention is reasonably necessary, the patient may
nmake a claimto the Patient's Conpensation Fund through the board
for all future nedical care and related benefits directly or
indirectly made necessary by the health care provider's
mal practice, subject to a semprivate roomlimtation in the event
of hospitalization, unless the patient refuses to allow themto be
f ur ni shed.

(4) Paynments for future and incurred nedical care and
related benefits shall be paid by the Patient's Conpensation Fund
wi t hout regard to the Five Hundred Thousand Dol | ar ($500, 000. 00)
limtation inposed in Section 2 of this chapter.

(5 (a) The circuit court fromwhich final judgnent issues
shal | have continuing jurisdiction in cases where future nedica
care and rel ated benefits are determ ned to be needed by the
patient.

(b) The court shall award reasonable attorney fees to
the claimant's attorney if the court finds that the Patient's
Conpensati on Fund unreasonably fails to pay for nedical care
within thirty (30) days after subm ssion of a claimfor paynent of
such benefits.

(6) Nothing in this section shall be construed to prevent a
patient and a health care provider and/or the Patient's
Conmpensation Fund fromentering into a court-approved settl enent
agreenent whereby future nedical care and rel ated benefits shal
be provided for alimted period of tinme only or to alimted
degr ee.

(7) The provision of reasonable and necessary future nedical

care and services shall be governed by rule, except that al
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nursing or sitter care shall be specifically prescribed or ordered
by a patient's treating health care provider and such care shal

be rendered by a licensed and/or qualified registered nurse or

| i censed practical nurse, or by a sitter, a nenber of the
patient's famly or household, or other person as specifically
approved by the fund. Al clains for nursing or sitter care nust

i nclude a signed, detailed statenent by the person rendering the
care, setting forth the date, tine and type of care rendered to
and for the patient. Providers of nursing or sitter care shall be
funded at the lesser of the billed amobunt or the maxi num anount

al | oned under the reinbursenent schedul e, except that nursing or
sitter care provided by nenbers of the patient's famly or
household wi Il be funded at an anount to be established and
periodically reviewed by rule.

(8) The Patient's Conpensation Fund shall be entitled to
have a physical exam nation of the patient by a physician of the
Patient's Conpensation Fund's choice fromtine to time for the
pur pose of determ ning the patient's continued need of future
medi cal care and rel ated benefits, subject to the foll ow ng
requi renents:

(a) (i) Notice in witing shall be delivered to or
served upon the patient or the patient's counsel of record,
specifying the tine and place where it is intended to conduct the
exam nati on

(i1) Such notice nmust be given at |east ten (10)
days before the tine stated in the notice.

(ti1) Delivery of the notice may be by certified

(b) Such exam nation shall be by a |licensed nedica
physi cian licensed under the laws of this state or of the state or

county wherein the patient resides.
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(c) (i) The place at which such exam nation is to be
conducted shall not involve an unreasonabl e anount of travel for
the patient considering all circunstances.

(iti) 1t shall not be necessary for a patient who
resides outside this state to cone into this state for such an
exam nation unless so ordered by the court.

(d) Wthin thirty (30) days after the exam nation, the
patient shall be conpensated by the party requesting the
exam nation for all necessary and reasonabl e expenses i nci dent al
to submtting to the exam nation including the reasonable costs of
travel, neals, |odging, |oss of pay, or other direct expenses.

(e) (i) Examnations may not be required nore
frequently than at six (6) nonths intervals except that, upon
application to the court having jurisdiction of the claimand
after reasonabl e cause shown therefor, examnation within a
shorter interval nay be ordered.

(i1i1) In considering such application, the court
shoul d exercise care to prevent harassnment to the patient.

(f) (i) The patient shall be entitled to have a
physician or an attorney of his own choice or both present at such
exam nati on

(i1) The patient shall pay such physician or
attorney hinself.

(g) The patient shall be pronptly furnished with a copy
of the report of the exam nation nmade by the physician nmaking the
exam nation on behalf of the Patient's Conpensation Fund.

(9) If a patient fails or refuses to submt to exam nation
in accordance with a notice and if the requirenents of subsection
(8) of this section have been satisfied, then the patient shal
not be entitled to attorney fees in any action to enforce rights
pursuant to subsection (5) of this section.

(10) (a) Any physician selected by the Patient's

Conpensation Fund and paid by the Patient's Conpensation Fund who
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shall make or be present at an exam nation of the patient
conducted in pursuance of this section may be required to testify
as to the conduct thereof and the findings nmade.

(b) Conmuni cations made by the patient upon such
exam nation by such physician or physicians shall not be
consi dered privil eged.

(11) The Patient's Conpensation Fund shall pay al
reasonabl e fees and costs of nedical exam nations and the costs
and the fees of the nedical expert wtnesses in any proceeding in
which the term nation of nmedical care and rel ated benefits is
sought .

SECTION 4. Patient's Conpensation Fund.

(1) (a) Al funds collected pursuant to the provisions of
this chapter shall be paid into the State Treasury and shall be
credited to the special fund, which is hereby created in the State
Treasury and designated as the "Patient's Conpensation Fund." The
state recogni zes and acknow edges that the fund and any incone
fromit are not public nonies, but rather are private nonies which
shall be held in trust as a custodial fund by the state for the
use, benefit and protection of nedical mal practice claimnts and
the fund's private health care provider nenbers, and all of such
funds and income earned frominvesting the private nonies
conprising the corpus of this fund shall be subject to use and
di sposition only as provided by this section.

(b) (i) In order to provide nonies for the fund, an
annual surcharge shall be levied on all health care providers in
M ssi ssippi qualified under the provisions of this chapter.

(i1i1) The surcharge shall be determ ned by the
M ssi ssi ppi Departnent of |nsurance based upon actuari al
principles and in accordance with an application for rates or rate
changes, or both, filed by the Patient's Conpensati on Fund
Oversi ght Board, established and authorized pursuant to subsection

(4) of this section.
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(ti1) The application for rate changes filed by
the board shall be submtted to the M ssissippi Departnent of
| nsurance at |east annually on the basis of an annual actuari al
study by an independent actuary of the Patient's Conpensation
Fund.

(iv) The surcharge shall be collected on the sanme
basis as prem uns by each insurer and surplus |ine agent.

(v) The board shall collect the surcharge from
health care providers qualified as self-insureds.

(vi) The surcharge for self-insureds shall be the
anmount determ ned by the board in accordance with rules and
regul ati ons promul gated by the board and in accordance with the
rate set by the M ssissippi Departnent of Insurance to be the
anount of surcharge which the health care provider would
reasonably be required to pay were his qualification based upon
filing a policy of malpractice liability insurance.

(c) (i) Such surcharge shall be due and payable to the
Patient's Conpensation Fund within forty-five (45) days after the
prem uns for mal practice liability insurance have been received by
the agent of the insurer or surplus line agent fromthe health
care provider in M ssissippi.

(i) 1t shall be the duty of the insurer or
surplus line agent to remt the surcharge to the Patient's
Conmpensation Fund within forty-five (45) days of the date of
paynment by the health care provider. Failure of the insurer or
surplus line agent to remt paynment within forty-five (45) days
shal | subject the insurer or surplus line agent to a penalty of
twel ve percent (12% of the annual surcharge and all reasonable
attorney's fees. Upon the failure of the insurer or surplus |ine
agent to remt as provided herein, the board is authorized to
institute | egal proceedings to collect the surcharge, together

with penalties, legal interest and attorney's fees.

S. B. No. 2870 *SS26/R63*
04/ SS26/ R63
PAGE 14



463
464
465
466
467
468
469
470
471
472
473
474
475
476
477
478
479
480
481
482
483
484
485
486
487
488
489
490
491
492
493
494
495

(d) If the annual premiumsurcharge is not paid within
the tinme required above, upon witten notice of such nonpaynent
given by the board concurrently to the Comm ssioner of |nsurance
and the insurer or surplus line agent, the certificate of
authority of the insurer and surplus |line agent shall be suspended
until the annual prem um surcharge is paid.

(e) (i) Al expenses of collecting, protecting and
adm nistering the fund shall be paid fromthe fund.

(ii) The functions of collecting, adm nistering
and protecting the fund, including all matters relating to
establishing reserves, the evaluating and settlenent of clains,
and relating to the defense of the fund, shall be carried out by
t he board.

(tii1) The function of selecting the list of
attorney nanmes from which the selection of the attorney chairman
of the nedical review panels is to be nmade shall be the
responsibility of the board.

(iv) These expenses of the board shall be paid
fromthe fund by the State Treasurer in accordance with the | aw.

(v) The board shall budget and appropriate from
the fund sufficient nonies for carrying out the duties, functions
and responsibilities inposed in this section and shall al so
appropriate all remaining nonies in the fund for use by the board
to pay approved cl ai ns based upon final judgnents, court-approved
settlenents, final arbitration awards, and judgnents awardi ng
medi cal care and rel ated benefits rendered pursuant to Section 3
of this chapter and vouchers drawn by the board pursuant to a
judgnent reciting that a patient is in need of future nmedical and
rel ated benefits under the provisions of Section 3 of this chapter
i n accordance with paragraph (g) of this subsection and in
accordance wth subsection (2) of this section.

(vi) Any purchases fromthe fund of furniture,

fixtures, equipnment or other property shall be specifically
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desi gnat ed, by such nethod of identification as is reasonabl e and
practical for each item as the property of the fund.

(f) (i) The M ssissippi Departnment of Insurance in
accordance with a rate filing request nmade by the board may reduce
the surcharge provided in this subsection; however, at all tines
the fund shall be maintained so as to provide an actuarially sound
percentage of the annual surcharge prem uns, reserves established
for individual clains, reserves established for incurred but not
reported clains, and expenses.

(i11) No reduction in the surcharge shall be nade
unl ess sufficient surplus is available in the fund.

(g (i) dainms fromthe Patient's Conpensation Fund
excl usive of those provided for in Section 3 of this chapter shal
be conputed at the tinme the clai mbecones final.

(ti) Afinal claimshall be paid within forty-five
(45) days of the board's receipt of a certified copy of the
settlenment, judgnent, or arbitration award, unless the fund is
exhausted and the proration provision contained in subparagraph
(g)(iii) applies.

(tit) If the fund woul d be exhausted by paynent in
full of all final clains then the anbunt paid to each cl ai mant
shal | be prorated.

(itv) Any amounts due and unpaid shall be prorated.

(v) Any anounts due and unpaid shall be paid in
the foll om ng sem annual peri ods.

(2) (a) The board shall request the State Treasurer to
i ssue paynent in the anount of each claimsubmtted to and
approved by the board, or prorated paynent as the case may be,
against the fund within thirty (30) days of receipt of a certified
copy of the settlenent, judgnent, or arbitration award except that
paynment for clains nade pursuant to subparagraph (b)(iv) or (v) of
this subsection, or both, shall be nade upon receipt of such

certified copy.
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(b) The only claimagainst the fund shall be a voucher
or other appropriate request by the board after it receives at
| east one (1) of the foll ow ng:

(1) Awcertified copy of a final judgnent in excess
of One Hundred Thousand Dol | ars ($100, 000. 00) against a health
care provider.

(ii1) A certified copy of a court approved
settlenment in excess of One Hundred Thousand Dol |l ars ($100, 000. 00)
agai nst a health care provider.

(tit) Acertified copy of a final award in excess
of One Hundred Thousand Dol lars ($100,000.00) in an arbitration
proceedi ng against a health care provider.

(iv) Acertified copy of a judgnent awardi ng
medi cal care and rel ated benefits rendered pursuant to Section 3
of this chapter.

(v) A voucher drawn by the board through the
Patient's Conpensation Fund defense counsel pursuant to a judgnent
reciting that a patient is in need of future nedical care and
rel ated benefits under the provisions of Section 3 of this
chapter.

(3) If the insurer of a health care provider or a
self-insured health care provider has agreed to settle its
liability on a claimagainst its insured and cl ai mant i s demandi ng
an anmount in excess thereof fromthe Patient's Conpensati on Fund
for a conplete and final release, then the foll ow ng procedure
must be foll owned:

(a) A petition shall be filed by the claimant with the
court in which the action is pending against the health care
provider, if none is pending in the county where the alleged
mal practi ce occurred, seeking (i) approval of an agreed
settlenent, if any, and/or (ii) demandi ng paynent of damages from

the Patient's Conpensati on Fund.
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(b) A copy of the petition shall be served on the
board, the health care provider and his insurer at |east ten (10)
days before filing and shall contain sufficient information to
informthe other parties about the nature of the claimand the
addi ti onal anpbunt dermanded.

(c) The board and the insurer of the health care
provider or the self-insured health care provider may agree to a
settlenent with the claimant fromthe Patient's Conpensati on Fund,
or the board and the insurer of the health care provider or the
self-insured health care provider may file witten objections to
t he paynent of the anmount denmanded. The agreenent or objections
to the paynent denmanded shall be filed within twenty (20) days
after the petition is filed.

(d) As soon as practicable after the petition is filed
in the court, the judge shall fix the date on which the petition
seeki ng approval of the agreed settlenent and/ or demandi ng paynent
of damages fromthe fund shall be heard, and shall notify the
claimant, the insurer of the health care provider or the
self-insured health care provider and the board thereof as
provi ded by | aw.

(e) At the hearing the board, the claimant and the
insurer of the health care provider or the self-insured health
care provider may introduce rel evant evidence to enable the court
to determ ne whether or not the petition should be approved if it
is submtted on agreenent w thout objections. |[If the board, the
insurer of the health care provider, or the self-insured health
care provider and the cl aimant cannot agree on the anount, if any,
to be paid out of the Patient's Conpensation Fund, then the trier
of fact shall determ ne at a subsequent trial which shall take
pl ace only after the board shall have been given an adequate
opportunity to conduct discovery, identify and retain expert
W t nesses, and prepare a defense, the anount of claimnt's

damages, if any, in excess of the anmount already paid by the
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insurer of the health care provider or self-insured health care
provider. The trier of fact shall determ ne the anmount for which
the fund is Iiable and render a finding and judgnent accordingly.
The board shall have a right to request trial by jury whether or
not a jury trial has been requested by the claimant or by any
heal th care provider.

(f) The board shall not be entitled to file a suit or
ot herwi se assert a claimagainst any qualified health provider as
defined in this chapter on the basis that the qualified health
care provider failed to conply with the appropriate standard of
care in treating or failing to treat any patient.

(g) The board may apply the provisions of Section
11-7-15, M ssissippi Code of 1972, or Section 85-5-7, M ssissipp
Code of 1972, or both, to assert a credit or offset for the
al |l ocated percentage of negligence or fault of a qualified health
care provider provided at |east one (1) of the foll ow ng
conditions is met:

(i) A paynent has been nmade to the claimant by, in
the nane of, or on behalf of the qualified health care provider
whose percentage of fault the board seeks to all ocate.

(1i1) A paynent has been made to the clai mant by,
in the nane of, or on behalf of another qualified health care
provider in order to obtain a dism ssal or release of liability of
the qualified health care provider whose percentage of fault the
board seeks to allocate, provided that there shall be no separate
credit or offset for the fault of an enpl oyer or other vicariously
liable entity who was not independently negligent or otherw se at
fault and who nakes a paynent in order to obtain a dismssal or
release of liability of a single qualified health care provider
for whom the payor is vicariously |iable.

(tiit) Al or a portion of a paynent nmade by
another qualified health care provider, by the insurer of another

qualified health care provider, or by the enployer of another
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qualified health care provider has been attributed to or allocated
to the qualified health care provider whose percentage of fault
the board seeks to allocate, provided that there shall be no
separate credit or offset for the fault of an enployer or other
vicariously liable entity who has not independently negligent or
otherwi se at fault and who nmakes a paynent in order to obtain a
dism ssal or release of liability of a single qualified health
care provider for whomthe payor is vicariously liable.

(itv) A nedical review panel has determ ned t hat
the qualified health care provider whose percentage of fault the
board seeks to allocate failed to conply wwth the appropriate
standard of care and that the failure was a cause of the danage or
injury suffered by the patient, or a nedical review panel has
determned that there is a material issue of fact, not requiring
expert opinion, bearing on liability of the qualified health care
provi der whose percentage of fault the board seeks to allocate for
consideration by the trier of fact.

(v) The qualified health care provider does not
object within thirty (30) days after notice of the board's
intention to allocate the health care provider's percentage of
fault is delivered via certified mail to the plaintiff, the
qualified health care provider, and the qualified health care
providers' professional liability insurer or to their attorneys.

(vi) The trier of fact determ nes, after a hearing
in which the qualified health care provider whose percentage of
fault the board seeks to allocate shall be given an opportunity to
appear and participate, that there has been coll usion or other
i nproper conduct between the defendant health care providers to
the detrinment of the interests of the fund.

(vii) Except where the sumof One Hundred Thousand
Dol I ars ($100, 000. 00) has been paid by, in the name of, or on
behal f of the qualified health care provider whose percentage of

fault the board seeks to allocate, in any case in which the board
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is entitled pursuant to the provisions of Section 11-7-15,

M ssi ssi ppi Code of 1972, or Section 85-5-7, M ssissippi Code of
1972, or both, to assert a credit or offset for the allocated
percentage of negligence or fault of a qualified health care
provi der, the board shall have the burden of proving the
negligence or fault of the qualified health care provider whose
percentage of fault the board seeks to allocate.

(viii) In approving a settlenent or determ ning
the anount, if any, to be paid fromthe Patient's Conpensation
Fund, the trier of fact shall consider the liability of the health
care provider as admtted and established where the insurer has
paid its policy limts of One Hundred Thousand Dol | ars
($100, 000. 00) or where the self-insured health care provider has
pai d One Hundred Thousand Dol | ars ($100, 000. 00).

(ix) In each instance in which a clainmnt seeks to
recover any sumfromthe board, each qualified health care
provi der or insurer or enployer of a qualified health care
provi der who has nmade or has agreed to nmake any paynent, i ncluding
any rei nbursenent of court costs, nedical expenses, or other
expenses, to the claimant, the claimant's attorney, or any other
person or entity shall be required, not |ater than ten (10) days
after the filing of the petition for approval of the settlenent,
to file and serve upon the board an answer to the petition for
approval of the settlenent which sets forth a conpl ete explanation
of each such paynent, to include the identity of each payee, the
identity of each entity by or on whose behalf each paynent has
been or is to be made, each anmount paid or to be paid directly or
indirectly by, on behalf of, or which has been or is to be
attributed or allocated to any qualified health care provider, the
pur pose of each such paynent, and the precise nature of any
col l ateral agreenent which has been made or is to be nade in

connection wth the proposed settl enent.
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(f) Any settlenment approved by the court shall not be
appeal ed. Any judgnent of the court fixing damages recoverable in
any such contested proceedi ng shall be appeal abl e pursuant to the
rul es governing appeals in any other civil court case tried by the
court.

(g) For the benefit of both the insured and the
Patient's Conpensation Fund, the insurer of the health provider
shal | exercise good faith and reasonable care both in eval uating
the plaintiff's claimand in considering and acting upon
settlenment thereof. A self-insured health care provider shall,
for the benefit of the Patient's Conpensation Fund, al so exercise
good faith and reasonable care both in evaluating the plaintiff's
claimand in considering and acting upon settl enent thereof.

(h) The parties may agree that any anmounts due fromthe
Patient's Conpensation Fund pursuant to Section 4(2) of this
chapter be paid by annuity contract purchased by the Patient's
Conpensation Fund for and on behalf of the claimnt.

(1) Notw thstandi ng any other provision of this
chapter, any self-insured health care provider who has agreed to
settle its liability on a claimand has been rel eased by the
claimant for such claimor any other claimarising fromthe sane
cause of action shall be renpoved as a party to the petition, and
his nane shall be renoved fromany judgnent that is rendered in
the proceeding. Such release shall be filed with the clerk of
court in the county in which the petition is filed upon the filing
of a properly executed, sworn rel ease and settlenent of claim

(4) (a) (i) The Patient's Conpensation Fund Oversi ght
Board is hereby created and established in the Ofice of the
Governor. The board shall be conprised of nine (9) nenbers,
appoi nted by the Governor subject to Senate confirmation.

(1) Nne (9) nenbers of the board shall be a
representative of and for one or nore classes of health care

providers enrolled in the fund, and the board' s nenbership shal
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be apportioned according to the distribution of aggregate
surcharges paid to the fund anong the several classes of health
care providers enrolled with the fund, as follows:

1. Four (4) nmenbers of the board shall be
representatives of the class of health care providers contributing
the greatest percentage of the fund' s aggregate surcharges.

2. Two (2) nenbers of the board shall be
representatives of the class of health care providers contributing
the second greatest percentage of the fund' s aggregate surcharges.

3. One (1) nenber of the board shall be a
representative of the class of health care providers contributing
the third greatest percentage of the fund' s aggregate surcharges.

4. One (1) nmenber of the board shall be
appointed to represent all other classes of health care providers
enrolled with the fund.

(tii1) The ninth nmenber of the board shall be
appoi nted from nom nees provided by the Comm ssioner of I|nsurance,
and this nmenber nust be an executive of a property and casualty
i nsurance conpany that is licensed in this state which does not
sell nmedical professional liability insurance.

(1v) Appointments of menbers representing a single
class of health care providers shall be nade from nom nations
solicited fromthe respective principal professional organizations
of such health care providers in the state. The nenber of the
board representing all other classes of health care providers
shall be nom nated by concurrence of the respective principal
pr of essi onal organi zations of such health care providers in the
state. In the absence of such concurrence each such professional
organi zation shall nane a representative to an ad hoc commttee
whi ch shall, fromanong its nunber, nom nate a representative to
t he board.

(v) For the purpose of apportioning representation

on the board, the percentage surcharge contribution of each
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distinct class of health care providers listed in Section 1 of
this chapter to the aggregate surcharges paid to the fund shall be
cal cul ated for each fiscal year of the fund, and apporti onnent
wWth respect to an initial or subsequent appointnent to the board
shal | be based on such percentage contributions for the fund
fiscal year preceding any such appoi nt nent.

(vi) Two (2) of the initial nenbers of the board
appoi nted pursuant to paragraph (a)(ii)l. of this subsection, one
(1) of the initial nmenbers appoi nted pursuant to paragraph
(a)(ii)2., and the nenber appointed pursuant to paragraph
(a)(ii)3. shall serve for terns of three (3) years. One (1) of
the nmenbers of the initial board appoi nted pursuant to paragraph
(a)(ii)l. of this subsection and one (1) of the initial nenbers
appoi nted pursuant to paragraph (a)(ii)2. shall serve for terns of
two (2) years. The remaining nmenbers of the initial board shal
serve for terns of one (1) year. Thereafter, each nenber of the
board shall serve for a termof three (3) years, with any vacancy
occurring in any such position being filled for the unexpired term
of such position in the manner of the original appointnent, in
accordance wth the apportionnment of representation provided for
by this subsection.

(vi) The board shall annually elect a chairman and
secretary fromanong its nenbers and shall neet not | ess
frequently than quarterly during the cal endar year on the call of
the chairman at such tines and pl aces as he nay designate.

(viii) The nenbers of the board shall receive
Seventy-five Dollars ($75.00) per day while engaged in board
busi ness and for attendance at all neetings of the board.
Reasonabl e expenses incurred by board nenbers in their travel to
and attendance at neetings of the board shall be reinbursed by the
fund in accordance with applicable | aws and adm ni strative
regul ations. The nenbers of the board shall not be reinbursed for

any expenses incurred for board neetings outside of the state.
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(b) The board shall be responsible, and have ful
authority under law, for the managenent, adm nistration, operation
and defense of the fund in accordance with the provisions of this
chapter.

(c) In addition to such other powers and authority
el sewhere expressly or inpliedly conferred on the board by this
chapter, the board shall have the authority, to the extent not
i nconsistent wwth the provisions of this chapter, to:

(i) Collect all surcharges and ot her nonies due
t he fund.

(i1i1) Establish and define the standards and forns
of financial responsibility required of self-insured health care
provi ders, and the standards and forns of malpractice liability
i nsurance policies issued by admtted insurance conpani es and the
standards, forns, acceptable ratings and other criteria for
nmedi cal mal practice liability insurance policies issued by
nonadm tted i nsurance conpani es which are acceptabl e as proof of
financial responsibility pursuant to Section 2 of this chapter, as
a condition to initial and continuing enrollnment wth the fund.

(ti1) Collect, accunmulate, and maintain clains
experience data fromenrolled health care providers and insurance
conpani es providing professional liability insurance coverage to
health care providers in this state in such formas may be
necessary or appropriate to permt the fund to devel op appropri ate
surcharge rates for the fund.

(tv) Enploy, or retain the services of a qualified
conpet ent i ndependent actuary to performthe annual actuari al
study of the fund required by this section and to advi se the board
on all aspects of the fund' s adm nistration, operation and defense
whi ch require application of the actuarial science.

(v) Contract for any services necessary or

advi sable to inplement the authority and di scharge the
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responsibilities conferred and i nposed on the board by this
chapter.

(vi) Enploy an appropriately qualified executive
director and delegate to such executive director all or any
portion of the authority for adm nistration and operation of the
fund vested in the board, subject to the superseding authority of
t he board.

(vii) Enploy an appropriately qualified clains
manager and del egate to such cl ains nanager all or any portion of
the authority for the protection and defense of the fund vested in
the board, subject to the superseding authority of the board.

(viii) Enploy, or contract with, |legal counsel to
advi se and represent the board and represent the fund in
proceedi ngs pursuant to this chapter. Such counsel shall be
licensed to practice lawin the State of M ssissippi.

(i1 x) Enploy such clerical personnel as may be
necessary or appropriate to carry out the responsibilities of the
board under this chapter.

(x) Defend the fund fromall clains due wholly or
in part to the negligence or liability of anyone other than a
qualified health care provider regardl ess of whether a qualified
health care provider has settled and paid its statutory maxi num
or has been adjudged |iable or negligent.

(xi) Defend the fund fromall clains arising under
subpar agraph (x) of this paragraph (c), and obtain indemity and
rei nbursenent to the fund of all amobunts for which anyone ot her
than a qualified health care provider nay be held |iable. The
right of indemity and reinbursenent to the fund shall be limted
to that anmount that the fund may be cast in judgnent.

(xii) The right to apply the provisions of Section
11-7-15, M ssissippi Code of 1972, and Section 85-5-7,

M ssi ssi ppi Code of 1972, or both, to assert a credit or offset
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for the allocated percentage of negligence or fault of a qualified
heal th care provider governed by the provisions of those sections.
(xiii) Intervene as a matter of right, at its

di scretion, in any civil action or proceeding in which the
constitutionality of this chapter and/or any other M ssissippi |aw
related to nmedical mal practice as defined in this chapter is
chal | enged.

(d) The board shall have authority to adopt and
promul gate such rules, regulations and standards as it nmay deem
necessary or advisable to inplenment the authority and di scharge
the responsibilities conferred and i nposed on the board by this
chapter.

(e) Al comrunications made and all docunents and
records devel oped by, between or anong the Attorney General,
cl ai ms manager, the oversight board, any person or entity
contracted to provide services to or on behalf of the fund under
this chapter, and enrolled health care providers and their
insurers, relative to or in anticipation of defense of the fund or
enroll ed health care providers against, establishnment of reserves
W th respect to, or prospective settlenent of, individual
mal practice clains shall be confidential and privil eged agai nst
di sclosure to any third party, pursuant to request, subpoena, or
ot herw se.

(5) The executive director shall annually project revenue
and expense budgets for the fund for the succeeding fiscal year.
Such budget shall reflect all revenues projected to be collected
or received by or accruing to the fund during such fiscal year,
together with the projected expenses of the adm nistration,
operation, and defense of the fund and satisfaction of its
liabilities and obligations. Such budgets shall be submtted to
the board for approval, and as approved by the board, submtted to
the Governor, joint |legislative budget office and the State

Tr easurer.
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(6) The executive director shall annually prepare an
appropriate request based on the annual budget prepared pursuant
to subsection (5) of this section for approval by the board.

(7) The executive director shall prepare or cause to be
prepared, statenents of the financial condition of the fund at the
end of each cal endar quarter. Such statenent may be prepared, at
the election of the executive director, in accordance with the
statutory accounting principles applicable to liability insurance
conpani es authorized to do business in this state or in accordance
with generally accepted accounting principles relating to
accounting for governnental funds.

(8 On or before July 1 of each year, the executive director
shal |l cause to be prepared an annual statenent of the financi al
condition of the fund at Decenber 31 of the preceding year, which
statenment shall be substantially in the formof the annual report
required to be filed by liability insurance conpani es authorized
to do business in this state, and which statenment shall have been
audited or reviewed by an independent certified public accountant.
Such statenent shall be submitted to the Governor, the board and
the Legislature on or before July 1 of each year and shall be a
public record.

SECTI ON 5. Mal practice Coverage.

(1) (a) Only while malpractice liability insurance remains
in force, or in the case of a self-insured health care provider,
only while the security required by regul ations of the board
remai ns undi m ni shed, are the health care provider and his insurer
liable to a patient, or his representative, for nal practice to the
extent and in the manner specified in this chapter.

(b) When, and during the period that each sharehol der,
partner, nenber, agent, officer, or enployee of a corporation,
partnership, limted liability partnership, or limted liability
conpany, who is eligible for qualification as a health care

provi der under this chapter, and who is providing health care on
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behal f of such corporation, partnership, or limted liability
conpany, is qualified as a health care provider under the

provi sions of Section 2(1) of this chapter, such corporation,
partnership, limted liability partnership, or limted liability
conpany shall, w thout the paynent of an additional surcharge, be
deened concurrently qualified and enrolled as a health care

provi der under this chapter.

(2) The filing of proof of financial responsibility with the
board shall constitute, on the part of the insurer, a conclusive
and unqual i fied acceptance of the provisions of this chapter.

(3) Any provisionin a policy attenpting to limt or nodify
the liability of the insurer contrary to the provisions of this
chapter is void, except that a provision in a mal practice
liability insurance policy approved by the board which limts the
aggregate sumfor which the insurer may be |iable during the
policy period shall be valid.

(4) Every policy issued under this chapter is deened to
i nclude the follow ng provisions, and any change whi ch nay be
occasi oned by | egislation adopted by the Legislature of the State
of Mssissippi as fully as if it were witten therein:

(a) The insurer assunes all obligations to pay an award
i nposed against its insured under the provisions of this chapter;
and

(b) Any termnation of this policy by cancellation is
not effective as to patients claimng against the insured covered
hereby, unless at least thirty (30) days before the taking effect
of the cancellation, a witten notice giving the date upon which
term nation becones effective has been received by the insured and
the board at their offices. In no event shall the cancellation
affect in any manner any claimwhich was first reported to the
insurer during the termof the policy; except that the insurer may

deny defense and indemification to an insured by reason of
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exclusions set forth in the policy or the insurer's failure to
conply with any provision of the policy.

(5 If an insurer fails or refuses to pay a final judgnent,
except during the pendency of an appeal, or fails or refuses to
conply with any provisions of this chapter, in addition to any
ot her legal renedy, the board may al so revoke the approval of its
policy formuntil the insurer pays the award or judgnent or has
conplied with the violated provisions of this chapter and has
resubmtted its policy formand recei ved the approval of the
boar d.

SECTI ON 6. Medi cal Revi ew Panel

(1) (a) Al malpractice clainms against health care
provi ders covered by this chapter, other than clainms validly
agreed for subm ssion to a lawfully binding arbitration procedure,
shall be reviewed by a nedical review panel established as
herei nafter provided for in this section.
(b) A request for review of a mal practice claimor
mal practi ce conplaint shall contain, at a mnimum all of the
fol | ow ng:
(1) A request for the formation of a nedical
revi ew panel
(i1i1) The nane of the patient;
(ti1) The names of the clainmnts;
(iv) The nanes of the defendant health care
provi ders;
(v) The dates of the alleged mal practi ce;
(vi) A brief description of the alleged
mal practice as to each nanmed defendant health care provider; and
(vii) A brief description of the alleged injuries.
(c) A claimant shall have forty-five (45) days fromthe
mai | ing date of the confirmation of receipt of the request for

review in accordance with this section to pay to the board a
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filing fee in the anobunt of One Hundred Dol |l ars ($100.00) per
naned defendant qualified under this chapter.

(d) Such filing fee may be wai ved only upon receipt by
the board of one (1) of the foll ow ng:

(i) An affidavit of a physician holding a valid
| icense to practice his or her specialty in the state of his or
her residence certifying the adequate nedi cal records have been
obt ai ned and reviewed and that the allegations of mal practice
agai nst each defendant state health care provider naned in the
claimconstitute a claimof a breach of the applicable standard of
care as to each nanmed defendant state health care provider.

(i1i1) A pauper's affidavit prepared and submtted
in accordance with Sections 11-53-17 and 11-53-19, M ssissipp
Code of 1972, in a circuit court in a venue in which the
mal practice claimcould properly be brought upon the concl usi on of
t he nmedi cal review process.

(e) Failure to conply with the provisions of this
section within the specified time franme shall render the request
for review of a malpractice claiminvalid and w thout effect.
Such an invalid request for review of a mal practice cl ai mshal
not suspend the tine within which suit nust be instituted in
paragraph (g) of this subsection.

(f) Al funds generated by such filing fees shall be
private nonies and shall be applied to the costs of the Patient's
Conpensati on Fund Oversight Board incurred in the adm nistration
of cl ai ns.

(g The filing of the request for a review of a claim
shal |l suspend the tine within which suit nust be instituted, in
accordance wth this chapter, until ninety (90) days foll ow ng
notification, by certified nail, as provided in subsection (10) of
this section, to the claimant or his attorney of the issuance of
the opinion by the nedical review panel, in the case of those

heal th care providers covered by this chapter, or in the case of a
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heal t h care provider agai nst whom a clai mhas been filed under the
provi sions of this chapter, but who has not qualified under this
chapter, until sixty (60) days followng notification by certified
mail to the claimant or his attorney by the board that the health
care provider is not covered by this chapter. The filing of a
request for review of a claimshall suspend the running of the
statute of limtations against all joint and several obligors, and
all joint tort-feasors, including, but not limted to, health care
providers, both qualified and not qualified, to the sane extent
that the statute of limtations is suspended against the party or
parties that are the subject of the request for review Filing a
request for review of a malpractice claimas required by this
section with any agency or entity other than the board shall not
suspend or interrupt the statute of limtations.

(h) The request for review of a mal practice clai munder
this section shall be deened filed on the date of receipt of the
request stanped and certified by the board or on the date of
mai ling of the request if mailed to the board by certified or
registered mail only upon tinely conpliance with the provisions of
Section (5) of this chapter.

(i) It shall be the duty of the board within fifteen
(15) days of the receipt of the claimby the board to:

(1) Confirmto the claimant that the filing has
been officially received and whether or not the nanmed defendant or
def endants have qualified under this chapter.

(ti) In the confirmation to the clai mant pursuant
to subparagraph (i), notify the claimnt of the anount of the
filing fee due and the time frame within which such fee is due to
the board, and that upon failure to conmply with the provisions of
subsection (1)(c) and/or (d) the request for review of a
mal practice claimis invalid and without effect and that the
request shall not suspend the tinme within which suit nust be

instituted in paragraph (g) of this subsection.
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(ti1) Notify all named defendants, whether or not
qualified under the provisions of this section that a filing has
been made agai nst them and request made for the formation of a
medi cal review panel, and forward a copy of the proposed conpl ai nt
to each naned defendant at his or her |ast and usual place of
residence or his or her office.

(j) The board shall notify the claimant and all naned
defendants of the follow ng information:

(1) The date of the receipt of the filing fee.

(i) That no filing was due because the cl ai mant
tinmely provided the affidavit set forth in subsection (1)(d)(i).

(ti1) That the claimant has tinely conplied with
the provisions of this section.

(tv) That the required filing fee was not tinely
pai d pursuant to subsection (1)(c).

(k) An attorney chairman for the state nedical review
panel shall be appointed within six (6) nonths fromthe date the
request for review of the claimwas filed. Upon appointnent of
the attorney chairman, the parties shall notify the board of the
name and address of the attorney chairman. |f the board has not
recei ved notice of the appointnment of an attorney chairman within
four (4) nonths fromthe date the request for review of the claim
was filed, then the board shall send notice to the parties by
certified or registered mail that the claimw Il be dism ssed in
sixty (60) days unless an attorney chairman i s appointed within
six (6) nonths fromthe date the request for review of the claim
was filed. |f the board has not received notice of the
appoi ntment of an attorney chairman within six (6) nonths fromthe
date the request for review of the claimwas filed, then the board
shall promptly send notice to the parties by certified or
registered mail that the claimhas been dism ssed for failure to
appoi nt an attorney chairman and the parties shall be deened to

have wai ved the use of the state nedical review panel. The filing
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of a request for a nedical review panel shall suspend the tine
within which suit nust be filed until ninety (90) days after the
cl ai m has been dism ssed in accordance with this section.

(2) (a) (i) No action against a health care provider
covered by this chapter, or his insurer, may be conmenced in any
court before the claimant's proposed conpl ai nt has been presented
to a nedical review panel established pursuant to this section.

(i) Acertificate of enrollnment issued by the
board shall be admtted in evidence.

(tii1) However, with respect to an act of
mal practi ce which occurs after July 1, 2004, if an opinion is not
rendered by the panel within twelve (12) nonths after the date of
notification of the selection of the attorney chairnman by the
executive director to the selected attorney and all other parties
pursuant to paragraph (a) of subsection (3) of this section, suit
may be instituted against a health care provider covered by this
chapter. However, either party may petition a court of conpetent
jurisdiction for an order extending the twelve-nonth period
provided in this subsection for good cause shown. After the
twel ve-nonth period provided for in this subsection or any
court-ordered extension thereof, the nedical review panel
established to review the claimant's conpl aint shall be dissol ved
W t hout the necessity of obtaining a court order of dissolution.

(iv) By agreenent of both parties, the use of the
medi cal review panel may be wai ved.

(b) (i) A health care provider, against whoma claim
has been filed under the provisions of this chapter, may raise any
exception or defenses available pursuant to Mssissippi lawin a
court of conpetent jurisdiction and proper venue at any tine
w t hout need for conpletion of the review process by the nedical
revi ew panel

(ti) If the court finds that the statute of

limtations for the claimhas expired or otherw se was preenpted
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before being filed, the panel, if established, shall be dissol ved.
(c) N nety (90) days after the notification to al

parties by certified mail by the attorney chairman of the board of
the dissolution of the nedical review panel or ninety (90) days
after the expiration of any court-ordered extension as authorized
by paragraph (a) of this subsection, the suspension of the running
of statute of limtations with respect to a qualified health care
provi der shall cease.

(3) The nedical review panel shall consist of three (3)
heal th care providers who hold unrestricted |icenses to practice
their profession in Mssissippi and one (1) attorney. The parties
may agree on the attorney nenber of the nedical review panel or if
no agreenent can be reached, then the attorney nenber of the
medi cal review panel shall be selected in the follow ng manner:

(a) (i) Upon receipt of notification, the board shal

draw five (5) nanes at randomfromthe list of attorneys
mai nt ai ned by the board who reside or maintain an office in the
county which would be proper venue for the action in a court of
| aw. The nanes of judges, nagistrates, district attorneys and
assistant district attorneys shall be excluded if drawn and new
nanes drawn in their place. After selection of the attorney
nanes, the Ofice of the Cerk of the Suprenme Court shall notify
the board of the nanes so selected. It shall be the duty of the
board to notify the parties of the attorney nanes from which the
parties may choose the attorney nenber of the panel within five
(5) days. |If no agreenent can be reached within five (5) days,
the parties shall imediately initiate a procedure of selecting
the attorney by each striking two (2) nanmes alternately, with the
claimant striking first and so advising the health care provider
of the nane of the attorney so stricken; thereafter, the health
care provider and the claimant shall alternately strike until both
si des have stricken two (2) nanmes and the remaining nanme shall be

the attorney nenber of the panel. |If either the plaintiff or
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defendant fails to strike, the clerk of the M ssissippi Suprene
Court shall strike for that party within five (5) additional days.

(ii) After the striking, the office of the board
shall notify the attorney and all other parties of the name of the
sel ected attorney.

(b) The attorney shall act as chairman of the panel and
in an advisory capacity but shall have no vote. It is the duty of
the chairman to expedite the selection of the other panel nenbers,
to convene the panel, and expedite the panel's review of the
proposed conplaint. The chairman shall establish a reasonable
schedul e for subm ssion of evidence to the nedical review panel
but nmust allow sufficient time for the parties to nmake full and
adequate presentation of related facts and authorities within
ninety (90) days follow ng selection of the panel.

(c) (i) The plaintiff shall notify the attorney
chai rman and the named defendants of his choice of a health care
provi der nmenber of the nedical review panel within thirty (30)
days of the date of certification of his filing by the board.

(i1i1) The naned defendant shall then have fifteen
(15) days after notification by the plaintiff of the plaintiff's
choice of his health care provider panelist to nane the
defendant's health care provider panelist.

(tit) If either the plaintiff or defendant fails
to make a selection of health care provider panelist within the
time provided, the attorney chairman shall notify by certified
mail the failing party to make such selection within five (5) days
of the receipt of the notice.

(tv) If no selection is made within the five-day
period, then the chairman shall make the sel ection on behal f of
the failing party. The two (2) health care provider panel nenbers
selected by the parties or on their behalf shall be notified by
the chairman to select the third health care provider panel nenber

within fifteen (15) days of their receipt of such notice.
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(v) If the two (2) health care provider panel
menbers fail to make such selection within the fifteen-day period
al l oned, the chairman shall then nmake the selection of the third
panel nenber and thereby conpl ete the panel.

(vi) The qualification and selection of physician
nmenbers of the nedical review panel shall be as foll ows:

1. Al physicians who hold an unrestricted
license to practice nedicine in the State of M ssissippi and who
are engaged in the active practice of nedicine in this state,
whet her in the teaching profession or otherw se, shall be
avail abl e for selection.

2. Each party to the action shall have the
right to select one (1) physician and upon sel ection the physician
shall be required to serve.

3. \Wien there are nultiple plaintiffs or
def endants, there shall be only one (1) physician sel ected per
side. The plaintiff, whether single or multiple, shall have the
right to select one (1) physician, and the defendant, whether
single or nultiple, shall have the right to select one (1)
physi ci an.

4. A panelist so selected and the attorney
menber selected in accordance with this subsection shall serve
unl ess for good cause shown nay be excused. To show good cause
for relief fromserving, the panelist shall present an affidavit
to a judge of a court of conpetent jurisdiction and proper venue
whi ch shall set out the facts showi ng that service woul d
constitute an unreasonabl e burden or undue hardship. A health
care provider panelist may al so be excused from serving by the
attorney chairman if during the previous twelve-nonth period he
has been appointed to four (4) other nedical review panels. In
ei ther such event, a replacenent panelist shall be selected within

fifteen (15) days in the same manner as the excused paneli st.

S. B. No. 2870 *SS26/R63*
04/ SS26/ R63
PACGE 37



1215
1216
1217
1218
1219
1220
1221
1222
1223
1224
1225
1226
1227
1228
1229
1230
1231
1232
1233
1234
1235
1236
1237
1238
1239
1240
1241
1242
1243
1244
1245
1246

5. If there is only one (1) party defendant
which is not a hospital, comunity bl ood center, tissue bank or
anbul ance service, all panelists except the attorney shall be from
the sanme class and specialty of practice of health care provider
as the defendant. |[If there is only one (1) party defendant which
is a hospital, comunity bl ood center, tissue bank or anbul ance
service, all panelists except the attorney shall be physicians.

If there are clains against nultiple defendants, one or nore of
whom are health care providers other than a hospital, comunity
bl ood center, tissue bank, or anbul ance service, the panelists
sel ected in accordance with this subsection nmay al so be sel ected
fromhealth care providers who are fromthe sane cl ass and
specialty of practice of health care providers as are any of the
def endants other than a hospital, comunity bl ood center, tissue
bank, or anbul ance service.

(d) When the nedical review panel is forned, the
chairman shall within five (5) days notify the board and the
parties by registered or certified mail of the nanes and addresses
of the panel nenbers and the date on which the | ast nenber was
sel ect ed.

(e) Before entering upon their duties, each voting
panel i st shall subscribe before a notary public the follow ng
oath: "I, (nane) do solemly swear/affirmthat | will faithfully
performthe duties of a nedical review panel nenber to the best of
ny ability and without partiality or favoritismof any kind.
acknowl edge that | represent neither side and that it is ny |awful
duty to serve with conplete inpartiality and to render a deci sion
in accordance with law and the evidence." The attorney panel
menber shall subscribe to the sanme oath except that in lieu of the
| ast sentence thereof the attorney's oath shall state: "I
acknowl edge that | represent neither side and that it is ny |awful

duty to advi se the panel nenbers concerning matters of |aw and
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procedure and to serve as chairman.” The original of each oath
shall be attached to the opinion rendered by the panel.

(f) The party aggrieved by the alleged failure or
refusal of another to performaccording to the provisions of this
section may petition any circuit court of proper venue over the
parties for an order directing that the parties conply with the
nedi cal review panel provisions of this chapter.

(g) A panelist or a representative or attorney for any
interested party shall not discuss with other nmenbers of a nmedica
revi ew panel on which he serves a claimwhich is to be reviewed by
the panel until all evidence to be considered by the panel has
been submtted. A panelist or a representative or attorney for
any interested party shall not discuss the pending claimwth the
claimant or his attorney asserting the claimor wth a health care
provider or his attorney agai nst whom a cl ai m has been asserted
under this section. A panelist or the attorney chairman shal
disclose in witing to the parties prior to the hearing any
enpl oynent relationship or financial relationship with the
claimant, the health care provider against whoma claimis
asserted, or the attorneys representing the claimnt or health
care provider, or any other relationship that mght give rise to a
conflict of interest for the panelists.

(4) (a) The evidence to be considered by the nedical review
panel shall be pronptly submtted by the respective parties in
witten formonly.

(b) The evidence may consi st of nedical charts, x-rays,
| ab tests, excerpts of treatises, depositions of wtnesses
including parties, affidavits, interrogatories, and reports of
nedi cal experts, and any other form of evidence allowable by the
medi cal review panel

(c) If expert testinony is utilized in any claim
agai nst a physician for injury to or death of a patient, a person

may qualify as an expert witness on the issue of whether the
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physi ci an departed from accepted standards of nedical care and
whet her the actions of the physician caused the injury to or the
death of the patient only if the person is a physician who neets
all of the followng criteria:

(i) He is practicing nmedicine at the sane tine
such testinony is given or was practicing nedicine at the tine the
cl ai m ar ose.

(i11) He has know edge of accepted standards of
nedi cal care for the diagnosis, care, or treatnent of the ill ness,
injury or condition involved in the claim

(tii) He is qualified on the basis of training or
experience to offer an expert opinion regarding those accepted
standards of care.

(iv) He is licensed to practice nedicine by the
M ssi ssippi State Board of Medical Licensure, is licensed to
practice nedicine by any other jurisdiction in the United States,
or is a graduate of a nedical school accredited by the Anerican
Medi cal Association's Liaison Conmttee on Medical Education or
the Anerican Osteopathic Association.

(v) For purposes of this subsection "practicing
nmedi ci ne or "nmedical practice"” includes, but is not limted to,
training residents or students at an accredited school of nedicine
or osteopathy or serving as a consulting physician to other
physi ci ans who provide direct patient care, upon the request of
such ot her physici an.

(d) In determning whether a witness is qualified on
the basis of training or experience, the court shall consider
whet her, at the tine the claimarose or at the tinme the testinony
is given, the witness is board certified or has other substanti al
training or experience in an area of nedical practice relevant to
the claimand is actively practicing in that area.

(e) The court shall apply the criteria specified in
paragraph (c)(i), (ii), (iii) and (iv) of this subsection in
S. B. No. 2870 *SS26/R63*
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determ ning whether a person is qualified to offer expert
testinony on the issue of whether the physician departed from
accepted standards of nedical care.

(f) Nothing herein shall be construed to prohibit a
physi cian fromqualifying as an expert solely because he is a
defendant in a nedical nmalpractice claim

(g) Depositions of the parties and w tnesses nay be
taken prior to the convening of the panel.

(h) Upon request of any party, or upon request of any
two (2) panel menbers, the clerk of any district court shall issue
subpoenas and subpoenas duces tecumin aid of the taking of
depositions and the production of docunentary evidence for
i nspection and/or copyi ng.

(i) The chairman of the panel shall advise the panel
relative to any | egal question involved in the review proceedi ng
and shall prepare the opinion of the panel as provided in
subsection (7).

(j) A copy of the evidence shall be sent to each nenber
of the panel.

(5) Either party, after subm ssion of all evidence and upon
ten (10) days' notice to the other side, shall have the right to
convene the panel at a tine and place agreeable to the nenbers of
the panel. Either party may question the panel concerning any
matters relevant to i ssues to be decided by the panel before the
i ssuance of their report. The chairman of the panel shall preside
at all meetings. Meetings shall be informal.

(6) The panel shall have the right and duty to request and
procure all necessary information. The panel may consult with
nmedi cal authorities, provided the nanes of such authorities are
submtted to the parties with a synopsis of their opinions and
provided further that the parties may then obtain their testinony
by deposition. The panel may exam ne reports of such other health

care providers necessary to fully informitself regarding the
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1346 issue to be decided. Both parties shall have full access to any
1347 material submtted to the panel.

1348 (7) The panel shall have the sole duty to express its expert
1349 opinion as to whether or not the evidence supports the conclusion
1350 that the defendant or defendants acted or failed to act within the
1351 appropriate standards of care. After reviewng all evidence and
1352 after any exam nation of the panel by counsel representing either
1353 party, the panel shall, within thirty (30) days but in all events
1354 w thin one hundred eighty (180) days after the selection of the
1355 |l ast panel nenber, render one or nore of the follow ng expert
1356 opinions, which shall be in witing and signed by the panelists,
1357 together wwth witten reasons for their concl usions:

1358 (a) The evidence supports the conclusion that the

1359 defendant or defendants failed to conply with the appropriate
1360 standard of care as charged in the conplaint.

1361 (b) The evidence does not support the concl usion that
1362 the defendant or defendants failed to neet the applicable standard
1363 of care as charged in the conplaint.

1364 (c) That there is a material issue of fact, not

1365 requiring expert opinion, bearing on liability for consideration
1366 by the court.

1367 (d) \Where paragraph (a) above is answered in the

1368 affirmative, that the conduct conpl ained of was or was not a

1369 factor of the resultant damages. |If such conduct was a factor,
1370 whether the plaintiff suffered:

1371 (1) any disability and the extent and duration of
1372 the disability; and

1373 (1i1) any permanent inpairnment and the percentage
1374 of the inpairnment.

1375 (8) Any report of the expert opinion reached by the nedical
1376 review panel shall be adm ssible as evidence in any action

1377 subsequently brought by the claimant in a court of |law, but such

1378 expert opinion shall not be conclusive and either party shall have

S. B. No. 2870 *SS26/R63*
04/ SS26/ R63
PAGE 42



1379
1380
1381
1382
1383
1384
1385
1386
1387
1388
1389
1390
1391
1392
1393
1394
1395
1396
1397
1398
1399
1400
1401
1402
1403
1404
1405
1406
1407
1408
1409
1410
1411

the right to call, at his cost, any nmenber of the nedical review
panel as a witness. |If called, the witness shall be required to
appear and testify. A panelist shall have absolute immunity from
civil liability for all conmmunications, findings, opinions and
concl usions made in the course and scope of duties prescribed by
this chapter.

(9 (a) (i) Each physician nenber of the nedical review
panel shall be paid at the rate of One Hundred Dol lars ($100.00)
per diem not to exceed a total of One Thousand Dol l ars
($1,000.00) for all work perforned as a nenber of the panel
exclusive of tinme involved if called as a witness to testify in a
court of law regarding the conmuni cations, findings, and
conclusions made in the course and scope of duties as a nenber of
the nedical review panel, and in addition thereto, reasonable
travel expenses.

(1i1) The attorney chairman of the nedical review
panel shall be paid at the rate of One Hundred Dol lars ($100.00)
per diem not to exceed a total of Fifteen Hundred Doll ars
($1500.00) for all work perfornmed as a nenber of the panel
exclusive of tinme involved if called as a witness to testify in a
court of law regarding the conmuni cations, findings and
conclusions made in the course and scope of duties as a nenber of
the nedical review panel, and in addition thereto, reasonable
travel expenses. Additionally, the attorney chairman shall be
rei nbursed for all reasonabl e out-of -pocket expenses incurred in
performng his duties for each nedical review panel. The attorney
chai rman shall submt the anmount due himfor all work perfornmed as
a nenber of the panel by affidavit, which shall attest that he has
performed in the capacity of chairnman of the nedical review panel
and that he was personally present at all the panel's neetings or
del i berati ons.

(b) The costs of the medical review panel shall be paid

by the party or side which the opinion of the review panel does
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not favor, or the nonprevailing party. However, if the nedical
review panel's opinion is unfavorable to the clainmant and the
claimant is unable to pay, the claimnt shall submt to the
attorney chairman prior to the convening of the nedical review
panel an in forma pauperis ruling issued in accordance with
Sections 11-53-17 and 11-53-19, M ssissippi Code of 1972, by a
circuit court in a venue in which the mal practice claimcould
properly be brought upon the conclusion of the nedical review
process. Upon tinely receipt of the in fornma pauperis ruling, the
costs of the nedical review panel shall be paid by the health care
provider, with the proviso that if the claimant subsequently
receives a settlenment or receives a judgnent, the advance paynent
of the nedical review panel costs wll be offset.

(c) If the claimnt receives an unfavorabl e opinion
fromthe nedical review panel and files suit which results in a
verdict in favor of the defendant health care provider the
def endant health care provider is entitled to recover al
reasonabl e expenses, including attorneys' fees, incurred by himin
defending the suit.

(d) If the nmedical review panel decides that there is a
material issue of fact bearing on liability for consideration by
the court, the claimant and the health care provider shall split
the costs of the nedical review panel. However, in those
instances in which the claimant is unable to pay his share of the
costs of the nedical review panel, the claimant shall submt to
the attorney chairman prior to convening of the nedical review
panel an in forma pauperis ruling issued in accordance with this
section by a circuit court in a venue in which the nmal practice
claimcould properly be brought upon the conclusion of the nedical
revi ew panel process. Upon tinely receipt of the in form
pauperis ruling, the costs of the nedical review panel shall be
paid by the health care provider with the proviso that if the

cl ai mant subsequently receives a settlenent or receives a
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judgnent, the advance paynent of the claimant's share of the costs
of the medical review panel will be offset.

(e) Upon the rendering of the witten panel deci sion,
if any one of the panelists finds that the evidence supports the
conclusion that a defendant health care provider failed to conply
with the appropriate standard of care and such failure caused
injury to or the death of the claimnt as charged in the
conpl ai nt, each defendant health care provider as to whom such a
determ nation was nmade shall reinburse to the claimnt that
portion of the filing fee applicable to the claimagainst such
def endant health care provider or if any one (1) of the panelists
finds that the evidence supports the conclusion that there is a
material issue of fact, not requiring expert opinion, bearing on
liability of such defendant health care provider for consideration
by the court, each such defendant health care provider as to whom
such a determ nation was made shall reinburse to the clai mant
fifty percent (50% of that portion of the filing fee applicable
to the cl ai magai nst such defendant health care provider.

(10) The chairman shall submt a copy of the panel's report
to the board and all parties and attorneys by registered or
certified mil wthin five (5) days after the panel renders its
opi ni on.

(11) In the event the nedical review panel after a good
faith effort has been unable to carry out its duties by the end of
t he one hundred-ei ghty-day period, as provided in subsection (7),
either party or the board, after exhausting all renedies available
to themunder this section, may petition the appropriate court of
conpetent jurisdiction for an order to show cause why the panel
shoul d not be dissolved and the panelists relieved of their
duties. The suspension of the running of the statute of
limtations shall cease sixty (60) days after the receipt by the

claimant or his attorney of the final order dissolving the nedical
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revi ew panel, which order shall be mailed to the claimnt or his
attorney by certified mail.

(12) \Where the nedical review panel issues its opinion after
the one hundred eighty (180) days required by this section, the
suspension of the running of the statute of limtations shall not
cease until ninety (90) days follow ng notification by certified
mail to the claimant or his attorney of the issuance of the
opi nion as required by subsection (10) of this section.

(4) Al reports made to the licensing board pursuant to this
section shall be and remain confidential and not subject to view
or discovery by any person or party.

SECTION 7. Reporting of C ains.

(1) For the purpose of providing the various |icensing
boards of M ssissippi health care providers, as defined by Section
(1)(a) of this chapter, with information on mal practice clains
paid by insurers or self insurers on behalf of health care
providers in this state, each insurer of such health care
provi der, and each health care provider in Mssissippi who is
self-insured shall, within thirty (30) days of the date of
paynment, provide a witten report to the licensing board of this
state having licensing authority over the health care provider on
whose behal f paynment was made, and each such report shall contain:

(a) The nanme and address of the health care provider.

(b) A brief description of the acts of om ssion or
conmmi ssion which gave rise or allegedly gave rise to the claim
and the date thereof.

(c) The name of the patient and the injury which
resulted or allegedly resulted therefrom

(d) The anobunt paid in settlenment or discharge of the
claim whether paid by conprom se, by paynent of judgnent, by

paynment of arbitration award, or otherw se; and
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1508 (e) \Where any judicial opinion has been rendered with
1509 regard to a claim a copy of all such opinions shall be attached
1510 to the report.

1511 Provided, however, no report shall be required for conprom se
1512 settlenments of clains where the anmount paid is One Thousand

1513 Dollars (%$1,000.00) or |ess, except where such paynents were nade
1514 in satisfaction or conprom se of judgnent of court or of award of
1515 arbitrators.

1516 (2) The provisions of this section shall apply to all health
1517 care providers in M ssissippi, whether or not such health care
1518 provider has qualified under the provisions of this chapter.

1519 (3) There shall be no liability on the part of any insurer
1520 or person acting for said insurer, for any statenents nade in good
1521 faith in the reports required by this section.

1522 SECTION 8. Section 11-1-60, M ssissippi Code of 1972, is
1523 anended as foll ows:

1524 11-1-60. (1) For the purposes of this section, the

1525 follow ng words and phrases shall have the neanings ascri bed
1526 herein unless the context clearly requires otherw se:

1527 (a) "Noneconom c damages" neans subjective,

1528 nonpecuni ary damages arising fromdeath, pain, suffering,

1529 inconveni ence, nental anguish, worry, enotional distress, |oss of
1530 society and conpani onship, | oss of consortium bystander injury,
1531 physical inpairnment, injury to reputation, humliation,

1532 enbarrassnent, |oss of the enjoynent of |ife, hedonic damages,
1533 ot her nonpecuni ary damages, and any ot her theory of damages such
1534 as fear of loss, illness or injury. The term "nonecononic

1535 damages" shall not include damages for disfigurenent, nor does it
1536 include punitive or exenplary damages.

1537 (b) "Actual econom c damages" neans objectively

1538 verifiable pecuniary damages arising from nedi cal expenses and
1539 nedical care, rehabilitation services, custodial care,

1540 disabilities, loss of earnings and earning capacity, |oss of
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i ncone, burial costs, |oss of use of property, costs of repair or
repl acenent of property, costs of obtaining substitute donestic
services, |loss of enploynent, |oss of business or enpl oynent
opportunities, and other objectively verifiable nonetary | osses.

(c) "Provider of health care" neans a |licensed
physi ci an, psychol ogi st, osteopath, dentist, nurse, nurse
practitioner, physician assistant, pharnmacist, podiatrist,
optonetrist, chiropractor, institution for the aged or infirm
hospital, |icensed pharmacy or any legal entity which nay be
|iable for their acts or om ssions.

(2) (a) In any action for injury based on mal practice or
breach of standard of care against a provider of health care,
including institutions for the aged or infirm in the event the
trier of fact finds the defendant |iable, they shall not award the
plaintiff nore than the follow ng for noneconom c danages:

(1) For clainms for causes of action filed on or

after January 1, 2003, but before July 1, 2011, the sum of Five

Hundr ed Thousand Dol | ars ($500, 000. 00);

(i1i) For clains for causes of action filed on or
after July 1, 2011, but before July 1, 2017, the sum of Seven
Hundred Fifty Thousand Dol l ars ($750, 000. 00);

(tii) For clains for causes of action filed on or
after July 1, 2017, the sumof One MIlion Dollars
($1, 000, 000. 00) .

It is the intent of this section to limt all noneconomc
damages to the above.

(b) The trier of fact shall not be advised of the
limtations inposed by this subsection (2) and the judge shal
appropriately reduce any award of noneconom c danmages that exceeds
the applicable limtation.

(3) The Iimtation on noneconom ¢ damages set forth in
subsection (2) shall not apply in cases where the judge determ nes
that a jury may inpose punitive damages.
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(4) Nothing in this section shall be construed to inpose a
limtation on damages for disfigurenent or actual economc
damages.

(5) The provisions of this section shall not apply to health

care providers qualified under Sections 1 through 7 of Senate Bill

No. , 2004 Reqgul ar Session, whose liability is governed by

t hose secti ons.

SECTION 9. (1) An attorney shall not contract for or

coll ect a contingency fee for representing any person seeking
damages in connection wth an action for injury or damage agai nst
a health care provider based upon such person's all eged

pr of essi onal negligence in excess of the followwng limts:

(a) Thirty-three and one-third percent (33-1/3% of the
first One Hundred Thousand Dol | ars ($100, 000. 00) recovered.

(b) Twenty-five percent (25% of the next Four Hundred
Thousand Dol | ars ($400, 000. 00) recover ed.

The limtations shall apply regardl ess of whether the
recovery is by settlenent, arbitration, or judgnment, or whether
the person for whomthe recovery is made is a responsible adult,
an infant, or a person of unsound m nd.

(2) If periodic paynents are awarded to the plaintiff, or an
annuity purchased, the court shall place a total value on these
paynents based upon the projected |ife expectancy of the plaintiff
and include this amount in conmputing the total award from which
attorney's fees are cal cul ated under this section.

(3) For purposes of this section:

(a) "Recovered" neans the net sumrecovered after
deducting any di sbursenents or costs incurred in connection with
prosecution or settlenent of the claim Costs of nedical care
incurred by the plaintiff and the attorney's office-overhead costs
or charges are not deducti bl e disbursenents or costs for such

pur pose.
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1606 (b) "Health care provider" neans any person as defined
1607 in Section 1(1)(a) of this act. "Health care provider" includes
1608 the |egal representatives of a health care provider.

1609 (c) "Professional negligence" is a negligent act or
1610 omssion to act by a health care provider in the rendering of
1611 professional services, which act or omssion is the proximate
1612 cause of a personal injury or wongful death, provided that the
1613 services are within the scope of services for which the provider
1614 is licensed and which are not within any restriction inposed by
1615 the licensing agency or |icensed hospital.

1616 SECTI ON 10. Sections 83-48-1, 83-48-3, 83-48-5 and 83-48-7,
1617 M ssissippi Code of 1972, which create the Medical Ml practice
1618 Insurance Availability Plan, are hereby repealed. On July 1,
1619 2004, all assets and liabilities of the Medical Ml practice

1620 Insurance Availability Plan shall be transferred to the Patient's
1621 Conpensati on Fund.

1622 SECTION 11. The provisions of Sections 1 through 7 of this
1623 act shall be codified as a separate chapter wthin the M ssissipp
1624 Code of 1972.

1625 SECTION 12. This act shall take effect and be in force from
1626 and after July 1, 2004, and shall apply only to acts of

1627 nmal practice that occur on or after this date.
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