M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By: Senator(s) Burton To: Public Health and
Vel fare

SENATE BI LL NO. 2850

AN ACT ENTI TLED THE "RURAL HEALTH AVAI LABI LI TY ACT" TO
ESTABLI SH A PROCEDURE FOR HOSPI TALS AND OTHER BUSI NESS ENTI TI ES TO
ENTER | NTO COOPERATI VE AGREEMENTS TO ENHANCE HOSPI TAL CARE,

PROVI DE COST EFFI CI ENCI ES AND PRESERVE HOSPI TAL FACI LI TIES; TO
AUTHORI ZE THE STATE DEPARTMENT OF HEALTH TO | SSUE A CERTI FI CATE OF
PUBLI C ADVANTAGE TO APPROVE SUCH COOPERATI VE AGREEMENTS; TO

PROVI DE THAT SUCH COOPERATI VE AGREEMENTS ARE EXEMPT FROM

ANTI - TRUST STATUTES BUT NOT EXEMPT FROM CERTI FI CATE OF NEED
STATUTES; TO PROVI DE FOR JUDI Cl AL REVI EW OF DECI SI ONS OF THE

10 DEPARTMENT OF HEALTH, TO PROVIDE | MMUNI TY FOR HOSPI TAL OFFI CERS

11 FOR ACTING I N GOOD FAI TH PURSUANT TO THI' S ACT; AND FOR RELATED

12 PURPCSES.

13 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI :

OCO~NOUITRAWNE

14 SECTION 1. This act shall be known and nay be cited as the

15 "Rural Health Availability Act."
16 SECTION 2. Definitions. For the purposes of this act, the

17 follow ng words shall have the meani ngs ascri bed herein, unless
18 the context otherw se requires:

19 (a) "Act" means the Rural Health Availability Act.

20 (b) "Affected person” with respect to any application
21 for a certificate of public advantage, neans (i) the applicant(s);
22 (ii) any person residing within the geographic service area of an
23 applicant; (iii) health care purchasers who rei nburse health care
24 facilities located in the geographic service area of an applicant;
25 (iv) any other person furnishing goods and services to, or in

26 conpetition with, an applicant; and (v) any other person who has
27 notified the departnent, in witing, or his interest in

28 applications for certificates of public advantage and has a direct
29 economc interest in the decision. Notwthstanding the foregoing,
30 other than health care purchasers licensed to do business in

31 M ssissippi, persons fromother states who woul d ot herw se be

32 considered "affected persons” are not included unless that other
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state provides for simlar involvenent of persons from M ssissipp
in asimlar process in that state.

(c) "Board of Health" neans the State Board of Health
est abl i shed pursuant to Section 41-3-1.

(d) "Certificate of public advantage" neans the fornal
witten approval, including any conditions or nodifications, by
the departnent of a cooperative agreenent.

(e) "Cooperative agreenent” nmeans a contract, business
or financial arrangenent, or other activities or practices anong
two or nore rural hospitals for the sharing, allocation or
referral of patients or the sharing or allocation of personnel,

i nstructional progranms, support services and facilities, nedical,
di agnostic or |aboratory facilities, procedures, equipnment or
other health care services, or the acquisition or nerger of assets
anong or by two or nore rural hospitals, and includes agreenents
to negotiate jointly with respect to price or other conpetitive
terms with suppliers and health care purchasers and agreenents to
set collective fee schedules with respect to health care
purchasers. The term "cooperative agreenent” shall include any
amendnents thereto with respect to which a certificate of public
advant age has been issued or applied for or with respect to which
a certificate of public advantage is not required, unless the
context clearly requires otherw se.

(f) "Departnment” nmeans the State Departnent of Health
created under Section 41-3-15.

(g) "Federal and state antitrust |aws" neans federal
and state | aws prohibiting nonopolies, agreenents in restraint of
trade or unfair trade practices, including the Federal Sherman Act
and Cl ayton Act, the Federal Trade Comm ssion Act.

(h) "Health care purchaser"” neans a person or
organi zati on that purchases health care services on behalf of an

identified group of persons, regardl ess of whether the cost of
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coverage of services is paid for by the purchaser or by the person
recei ving coverage or services.

(1) "Hospital" shall have the neaning set forth in
Section 41-9-3.

(j) "Rural area" nmeans an area with a popul ation
density of less than 100 individuals per square mle, a
muni cipality or county with a population of |ess than 7,500
i ndividuals, or an area defined by the nost recent United States
Census as rural.

(k) "Rural hospital” neans a private or conmunity
hospital with at | east one but no nore than 75 |icensed acute-care
beds that is located in a rural area.

(I') "State" neans the State of M ssi ssippi.

(m "State Health O ficer"” neans the State Health

Oficer elected by the State Board of Health pursuant to Section

41- 3-5.
The use of a singular termherein shall include the plural of
such termand use of a plural termherein shall include the

si ngul ar of such termunless the context clearly requires another
connot at i on.

SECTI ON 3. Cooperative Agreenents - Certificate of public

advantage. (1) A rural hospital and any corporation,

partnership, joint venture or other entity all of whose principals
are rural hospitals may negotiate and enter into cooperative
agreenents wth other such persons in the state subject to receipt
of a certificate of public advantage governing the agreenent as
provided in this Act.

(2) Parties to a cooperative agreenent may apply to the
departnment for a certificate of public advantage governing that
cooperative agreenent. The application nmust include an executed
witten copy of the cooperative agreenent and describe the nature
and scope of the cooperation in the agreenent and any

consideration passing to any party under the agreenent. Wthin
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thirty (30) days of receipt of the application, the departnent my
request additional information as may be necessary to conplete the
application. The applicant has thirty (30) days fromthe date of
the request to submt the additional information. |If the
applicant fails to submt the requested information within the
thirty-day period, or any extension of tine granted by the
departnent, the application is deened wi thdrawn. The depart nent
may require an application fee fromthe submtting parties
sufficient to cover the cost of processing the application.

(3) The departnent shall review the application in
accordance wth the standards set forth in subsection (4). The
departnment shall give notice of the application to nmenbers of the
public who reside in the service areas of the applicant hospitals,
whi ch may be provided through newspapers of general circul ation or
public information channels and, if requested by an affected
person within thirty (30) days of the giving of such public
notice, may hold a public hearing in accordance with the rules
adopted by the departnent. The departnent shall grant or deny the
application within sixty (60) days after receipt of a conpleted
application or fromthe date of the public hearing, if one is
hel d, and that decision, along with any conditions of approval,
must be in witing and nust set forth the basis for the decision.
The departnment may establish conditions for approval that are
reasonably necessary to ensure that the cooperative agreenent and
the activities engaged under it are consistent with the intent of
this Act and to ensure that the activity is appropriately
supervi sed and requl ated by the State. The departnent shal
furnish a copy of the decision to the applicants and any affected
persons who have asked in witing to be notified.

(4) The departnment shall issue a certificate of public

advantage for a cooperative agreenent if it determ nes that:
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(a) each of the parties to the cooperative agreenent is
a rural hospital or is a corporation, partnership, joint venture
or other entity all of whose principals are rural hospitals.

(b) the geographic service area of the rural hospitals
who are parties to the agreenent do not overlap significantly.

(c) the cooperative agreenent is likely to result in one
or nore of the follow ng benefits:

(1) Enhancenent of the quality of hospital and
hospital -rel ated care provided to M ssissippi citizens;

(i1i) Preservation of hospital facilities and
health care in rural areas;

(iti1) @Gains in the cost-efficiency of services
provi ded by the hospital involved,

(i1v) Encouragenent of cost-sharing anong the
hospital s i nvol ved;

(v) Inprovenents in the utilization of hospital
resources and equi pnent;

(vi) Avoidance or reduction of duplication of
hospital resources or expenses, including adm nistrative expenses;
or

(vii) Inprovenent in rural hospitals' ability to
recei ve rei nbursenent or paynent for their reasonable fees and
char ges.

(5) The departnent shall actively nonitor and regul ate
agreenents approved under this Act and may request information
whenever necessary to ensure that the agreenments remain in
conpliance wth the conditions of approval. The departnent may
charge an annual fee to cover the cost of nonitoring and
regul ati ng these agreenents. During the tine the certificate is
in effect, a report on the activities pursuant to the cooperative
agreenent nust be filed with the departnent every two years. The

departnent shall review such report in order to determne that the
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cooperative agreenent continues to conply with the terns of the
certificate of public advantage.

(6) The departnment shall revoke a certificate of public
advantage by giving witten notice to each party to a cooperative
agreenent with respect to which such certificate is being revoked,
if it finds that:

(a) The cooperative agreenent or activities undertaken
pursuant to it are not in substantial conpliance with the terns of
the application or the conditions of approval;

(b) The likely benefits resulting fromthe cooperative
agreenent no | onger exist; or

(c) The departnent's approval was obtained as a result
of intentional material msrepresentation to the departnent or as
the result of coercion, threats or intimdation toward any party
to the cooperative agreenent.

(7) The departnent shall maintain on file all cooperative
agreenents for which certificates of public advantage remain in
effect. A party to a cooperative agreenent who term nates or
w thdraws fromthe agreenent shall notify the department w thin
fifteen (15) days of the termnation or wthdrawal. |If al
parties termnate their participation in the cooperative
agreenent, the departnent shall revoke the certificate of public
advant age for the agreenent.

(8) The parties to a cooperative agreenent with respect to
which a certificate of advantage is in effect nust notify the
departnent of any proposed anendnent to the cooperative agreenent,
i ncl udi ng an anendnent to add an additional party (but excluding
an anmendnent to renmove or to reflect the withdrawal of a party),
prior to such anmendnent taking effect. The parties nust apply to
the departnent for a certificate of public advantage governing the
anendnent and the departnent shall consider and rule on such
application in accordance with the procedures applicable to

cooperative agreenents generally.
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(9) The departnent may promul gate rules and regulations in
accordance wth the Adm nistrative Procedures Law as in effect
fromtinme to tinme to inplenent the provisions of this Act,

i ncluding any fees and application costs associated with the
noni toring and oversi ght of cooperative agreenents approved under
this article.

(10) A dispute anpong the parties to a cooperative agreenent
concerning its nmeaning or terns i s governed by the principles of
contract or other law that is otherw se applicable.

SECTION 4. Judicial review. Any applicant aggrieved by a

deci sion of the departnment pursuant to this Act shall be entitled
to judicial review thereof in the Crcuit Court of H nds County,
First Judicial District. 1In such review, the decision of the
departnment shall be affirmed unless it is arbitrary, capricious,
or it is not in conpliance with this Act.

SECTION 5. Imunity. Any rural hospital, and any

corporation, partnership, joint venture or other entity all of
whose principals are rural hospitals, and their respective
officers, directors, enployees, attorneys, consultants or other
agents, that negotiate, enter into or conduct business in
accordance with a cooperative agreenent with respect to which a
certificate of public advantage is issued and in effect, or that
in good faith participate in discussions or negotiations with a
view to entering into a cooperative agreenent and applying for a
certificate of public advantage, will be imune fromcivil
liability and crimnal prosecution to which they m ght otherw se
be subject to state antitrust law as a result of such activity.
It is the intent of the Legislature that the state direction,
supervi sion, regulation and control of cooperative agreenents
pursuant to this Act will Iikew se provide imunity to the
descri bed persons for the described activities under federal
antitrust law. Revocation of a certificate of public advantage

wi Il not revoke the inmmunity hereby granted to any person for
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227 described activities occurring prior to that person's receipt of
228 notice of the revocation.

229 SECTI ON 6. Exenption. Nothing in this Act exenpts hospitals

230 fromconpliance with the provisions of Section 41-7-171 et seq.
231 concerning certificates of need.

232 SECTION 7. This act shall take effect and be in force from
233 and after July 1, 2004.
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