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Senat or (s) Robertson To: Judiciary, Division B

SENATE BI LL NO. 2789

AN ACT TO AMEND SECTI ON 41-29-107, M SSI SSI PPl CODE OF 1972,
TO REMOVE THE MAXI MUM AGE RESTRI CTI ON ON FI RST-TI ME H RES AS
NARCOTI CS AGENTS; TO AVEND SECTI ON 41-29-153, M SSI SSI PPl CODE OF
1972, TO ALLOW EXI STI NG FORFEI TURE STATUTES TO APPLY TO VI CLATI ONS
OF THE PRECURSOR LAW TO AMEND SECTI ON 41-29-313, M SSI SSI PPl CODE
OF 1972, TO EXPAND THE LI ST OF PRECURSOR DRUG AND CHEM CALS AND TO
| NCLUDE MANUFACTURI NG OF PRECURSORS W TH | NTENT TO MANUFACTURE A
CONTROLLED SUBSTANCE AS A VI OLATI ON;, TO AMEND SECTI ON 41-29-501,
M SSI SSI PPI CODE OF 1972, TO REVI SE THE W RETAP LAW TO ALLOW THE
USE OF ADDI Tl ONAL MANPOVER FROM OTHER AGENCI ES | N ONGO NG
I NVESTI GATI ONS; AND FOR RELATED PURPCSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 41-29-107, M ssissippi Code of 1972, is
amended as foll ows:

41-29-107. There is hereby created the Bureau of Narcotics
wi t hin, and under the supervision of, the M ssissippi Departnent
of Public Safety. The said bureau shall have as chi ef
adm nistrative officer a director who shall be appointed by the
Governor with the advice and consent of the Senate. To be

eligible for appointnment as director, a person nust possess at

| east ten (10) years of experience either in the practice of |aw

or as a certified | aw enforcenment officer, with at |east four (4)

years of experience at an adm nistrative level. The director is

enpowered to enpl oy or appoint necessary agents. The said
director may al so enpl oy such secretarial, clerical and

adm ni strative personnel, including a duly |licensed attorney, as
necessary for the operation of the bureau, and shall have such
guarters, equipnment and facilities as needed. The salary and
qualifications of the attorney authorized by this section shall be

fixed by the director, but the salary shall not exceed the salary
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aut hori zed for an assistant attorney general who perfornms simlar
duti es.

The director and agents so appointed shall be citizens of the
United States and of the State of M ssissippi, and of good noral
character. The agents shall be not |ess than twenty-one
(21) * * * years of age at the time of such appointnent. In
addition thereto, those appointed shall have satisfactorily
conpleted at least two (2) years of college studies. However, two
(2) years of satisfactory service as a | aw enforcenent officer and
the conpletion of the prescribed course of study at a school
operated by the Bureau of Narcotics and Dangerous Drugs, United
States Justice Departnent, shall satisfy one (1) year of such
col l ege studies, and four (4) years of satisfactory service as a
| aw enf orcenent officer and the conpletion of the prescribed
course of study at such federal bureau school as stated heretofore
shall fully satisfy the two (2) years of college requirenent. The
director shall also be required to conplete a prescribed course of
study at a school operated by the Bureau of Narcotics and
Dangerous Drugs, United States Justice Departnent.

During the period of the first twelve (12)
nont hs after appoi ntnent, any enpl oyee of the bureau shall be
subject to dismssal at the will of the director. After twelve
(12) nonths' service, no enployee of the bureau shall be subject
to dismssal unless charges have been filed with the director
showi ng cause for dismssal * * *. A date shall be set for
hearing before the director and the enpl oyee notified in witing
of the date of such hearing and of the charges filed. The hearing
shall be held not less than ten (10) days after notification to
the enpl oyee. After the hearing, at which the enpl oyee shall be
entitled to | egal counsel, a witten order of the director shal
be necessary for dism ssal and the decision shall be final. Any
such order of the director shall be a public record and subject to

i nspection as such.

S. B. No. 2789 *SS01/R1116*
04/ SS01/ R1116
PAGE 2



64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96

The Comm ssioner of Public Safety may assign nmenbers of the
M ssi ssi ppi H ghway Safety Patrol, regardl ess of age, to the
bureau at the request of the director of the bureau; however, when
any hi ghway patrol man or ot her enpl oyee, agent or official of the
M ssi ssi ppi Departnent of Public Safety is assigned to duty wth,
or is enployed by, the bureau, he shall not be subject to
assi gnnent or transfer to any other bureau or departnment within
the M ssissippi Departnent of Public Safety except by the
director. Any highway patrol man assigned to duty with the bureau
shall retain his status as a hi ghway patrol man, but shall be under
the supervision of the director. For purposes of seniority within
the H ghway Safety Patrol and for purposes of retirenent under the
M ssi ssi ppi Highway Safety Patrol Retirenent System highway
patrol nen assigned to the bureau will be credited as if performng
duty with the H ghway Safety Patrol

The director may enter into contracts or agreenents with the
State Board of Health for purposes of recruitnment and screeni ng of
applicants through the nerit system

The director may enter into agreenents with bureaus or
departnents of other states or of the United States for the
exchange or tenporary assignnment of agents for special undercover
assignnents and for performance of specific duties.

The director is hereby authorized to assign agents of the

bureau to such duty and to request and accept agents from such
ot her bureaus or departnents for such duty.

SECTION 2. Section 41-29-153, M ssissippi Code of 1972, is
amended as foll ows:

41-29-153. (a) The following are subject to forfeiture:

(1) Al controlled substances which have been

manuf act ured, distributed, dispensed or acquired in violation of

this Article 3 or in violation of Article 5 of this chapter;

(2) Al raw materials, products and equi pnrent of any

kind which are used, or intended for use, in manufacturing,
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conpoundi ng, processing, delivering, inporting, or exporting any
controll ed substance in violation of this Article 3 or in

violation of Article 5 of this chapter;

(3) Al property which is used, or intended for use, as
a container for property described in paragraph (1) or (2) of this
section;

(4) Al conveyances, including aircraft, vehicles or
vessel s, which are used, or intended for use, to transport, or in
any manner to facilitate the transportation, sale, receipt,
possessi on or conceal nent of property described in paragraph (1)
or (2) of this section, however:

A.  No conveyance used by any person as a common
carrier in the transaction of business as a common carrier is
subject to forfeiture under this section unless it appears that
the owner or other person in charge of the conveyance is a
consenting party or privy to a violation of this article;

B. No conveyance is subject to forfeiture under
this section by reason of any act or om ssion proved by the owner
thereof to have been commtted or omtted w thout his know edge or
consent; if the confiscating authority has reason to believe that
the conveyance is a | eased or rented conveyance, then the
confiscating authority shall notify the owner of the conveyance
within five (5) days of the confiscation

C. A forfeiture of a conveyance encunbered by a
bona fide security interest is subject to the interest of the
secured party if he neither had know edge of nor consented to the
act or om ssion;

D. A conveyance is not subject to forfeiture for a
violation of Section 41-29-139(c)(2)(A), (B) or (O;

(5 Al noney, deadly weapons, books, records, and
research products and materials, including formulas, mcrofilm
tapes and data which are used, or intended for use, in violation

of this article;
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(6) Al drug paraphernalia as defined in Section
41-29-105(v); and

(7) Everything of value, including real estate,
furnished, or intended to be furnished, in exchange for a
controll ed substance in violation of this article, all proceeds
traceabl e to such an exchange, and all nonies, negotiable
i nstrunments, businesses or business investnents, securities, and
ot her things of value used, or intended to be used, to facilitate
any violation of this article. Al nonies, coin and currency
found in close proximty to forfeitable controlled substances, to
forfeitable drug nmanufacturing or distributing paraphernalia, or
to forfeitable records of the inportation, manufacture or
distribution of controll ed substances are presuned to be
forfeitabl e under this paragraph; the burden of proof is upon
claimants of the property to rebut this presunption.

A. No property shall be forfeited under the
provi sions of paragraph (a)(7) of this section, to the extent of
the interest of an owner, by reason of any act or om ssion
established by himto have been commtted or omtted w thout his
know edge or consent.

B. Neither personal property encunbered by a bona
fide security interest nor real estate encunbered by a bona fide
nort gage, deed of trust, lien or encunbrance shall be forfeited
under the provisions of paragraph (a)(7) of this section, to the
extent of the interest of the secured party or the interest of the
nort gagee, holder of a deed of trust, lien or encunbrance by
reason of any act or om ssion established by himto have been
commtted or omtted without his know edge or consent.

(b) Property subject to forfeiture may be seized by the
bureau, local |aw enforcenent officers, enforcenent officers of
the M ssissippi Departnent of Transportation, highway patrol nmen,

the board, or the State Board of Pharmacy upon process issued by
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any appropriate court having jurisdiction over the property.
Sei zure wi thout process may be nade if:

(1) The seizure is incident to an arrest or a search
under a search warrant or an inspection under an adm nistrative
i nspection warrant;

(2) The property subject to seizure has been the
subject of a prior judgnent in favor of the state in a crimnal
injunction or forfeiture proceeding based upon this article;

(3) The bureau, the board, |ocal |aw enforcenent
officers, enforcenent officers of the M ssissippi Departnent of
Transportation, or highway patrol men, or the State Board of
Phar macy have probabl e cause to believe that the property is
directly or indirectly dangerous to health or safety; or

(4) The bureau, local |aw enforcenent officers,
enforcenment officers of the M ssissippi Departnent of
Transportation, highway patrol nen, the board, or the State Board
of Pharnmacy have probabl e cause to believe that the property was
used or is intended to be used in violation of this article.

(c) Controlled substances listed in Schedule I of Section
41-29-113 that are possessed, transferred, sold, or offered for
sale in violation of this article are contraband and shall be
seized and summarily forfeited to the state. Controlled
substances listed in the said Schedule |, which are seized or cone
into the possession of the state, the owners of which are unknown,
are contraband and shall be summarily forfeited to the state.

(d) Species of plants fromwhich controlled substances in
Schedules | and Il of Sections 41-29-113 and 41-29-115 may be
deri ved which have been planted or cultivated in violation of this
article, or of which the owners or cultivators are unknown, or
which are wild growths, nay be seized and summarily forfeited to
the state.

(e) The failure, upon demand by the bureau and/or |ocal |aw

enforcenent officers, or their authorized agents, or highway
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patrol men designated by the bureau, the board, or the State Board
of Pharmacy, of the person in occupancy or in control of land or
prem ses upon which the species of plants are growi ng or being
stored, to produce an appropriate registration, or proof that he
is the hol der thereof, constitutes authority for the seizure and
forfeiture of the plants.

SECTI ON 3. Section 41-29-313, M ssissippi Code of 1972, is
amended as fol |l ows:

41-29-313. (1) (a) Except as authorized in this section,
it is unlawful for any person to knowingly or intentionally:

(i) Purchase, possess, transfer or distribute any
two (2) or nore of the |isted precursor chem cals or drugs in any
anount with the intent to unlawfully manufacture a controlled
subst ance;

(i1) Purchase, possess, transfer or distribute any
two (2) or nore of the |isted precursor chem cals or drugs in any
anount, know ng, or under circunstances where one reasonably
shoul d know, that the listed precursor chem cal or drug will be
used to unlawfully manufacture a controlled substance;

(ii1) Manufacture or attenpt to manufacture any

| i sted precursor drug or chemcal with intent to unlawfully

manuf acture a controll ed substance.

(b) Any person who violates this subsection (1), upon
conviction, is guilty of a felony and nmay be inprisoned for a
period not to exceed thirty (30) years and shall be fined not |ess
t han Five Thousand Dol | ars ($5, 000.00) nor nore than One MIIlion
Dol I ars ($1, 000, 000.00), or both fine and i nprisonnent.

(2) (a) It is unlawful for any person to know ngly or
intentionally steal or unlawfully take or carry away any anount of
anhydr ous anmoni a.

(b) It is unlawful for any person to purchase, possess,
transfer or distribute any anount of anhydrous amoni a, know ng,

or under circunstances where one reasonably should know, that the
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anhydrous ammonia will be used to unlawfully manufacture a
control | ed substance.

(c) It is unlawful for any person to purchase, possess,
transfer or distribute two hundred fifty (250) dosage units or
fifteen (15) grams in weight (dosage unit and weight as defined in
Section 41-29-139) of pseudoephedrine or ephedrine, know ng, or
under circunstances where one reasonably should know, that the
pseudoephedri ne or ephedrine will be used to unlawfully
manuf acture a control |l ed substance.

(d) Any person who violates this subsection (2), upon
conviction, is guilty of a felony and nmay be inprisoned for a
period not to exceed five (5) years and shall be fined not nore
than Five Thousand Dol |l ars ($5, 000.00), or both fine and
i npri sonment .

(3) The term"listed precursor drug or chemcal" neans a
precursor drug or chemcal that, in addition to legitimte uses,
may be used in manufacturing a controlled substance in violation
of this chapter. Such termincludes any salt, optical isonmer or
salt of an optical isonmer, whenever the existence of such salt,
optical isoner or salt of optical isoner is possible within the
specific chem cal designation. The chemcals or drugs listed in
this section are included by whatever official, common, usual,
chem cal or trade nane designated. The followng are "listed
precursor drugs or chem cal s":

(a) Ether;

(b) Anhydrous anmoni a;

(c) Pseudoephedri ne;

(d) Ephedrine;

(e) Denatured al cohol (Ethanol);

(f) Lithium

(g) Freon;

(h) Hydrochloric acid;

(1) Hydriodic acid;
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(j) Red phosphorous;
(k) 1odine;

(1) Sodium netal;

(m Miriatic acid;

(n) Sulfuric acid;

(o) Hydrogen chloride gas;
(p) Potassium

(q) Methanol;

(r) Isopropyl alcohol;
(s) Hexanes;

(t) Heptanes;

(u) Acetone;

(v) Tol uene;

(w) Xyl enes;

(x) Sodi um hydr oxi de;

(y) Hypophosphorous aci d.

(4) Nothing in this section shall preclude any farnmer from
storing or using any of the |isted precursor drugs or chem cals
listed in this section in the normal pursuit of farm ng
oper ati ons.

(5 Nothing in this section shall preclude any whol esal er,
retailer or pharmacist from possessing or selling the listed
precursor drugs or chemcals in the normal pursuit of business.

(6) Nothing in this section shall preclude any farner,

whol esal er, retailer, manufacturer or pharnmaci st from

manuf acturing any of the listed precursor drugs or chemicals in

the normal pursuit of business.

(7) Any person who violates the provisions of this section
with children under the age of eighteen (18) years present may be
subject to a termof inprisonnent or a fine, or both, of twce
that provided in this section.

(8) Any person who violates the provisions of this section

when the of fense occurs in any hotel or apartnent building or
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294 conplex may be subject to a termof inprisonnment or a fine, or
295 both, of twice that provided in this section. For the purposes of
296 this subsection (8), the followng terns shall have the meani ngs
297 ascribed to them

298 (a) "Hotel" neans a hotel, inn, notel, tourist court,
299 apartnent house, room ng house, or any other place where sl eeping
300 accommodations are furnished or offered for pay if four (4) or
301 nore roons are avail able for transient guests.

302 (b) "Apartnent building"” means any buil ding, including,
303 wthout [imtation, a condom nium building, having four (4) or
304 nore dwelling units.

305 SECTION 4. Section 41-29-501, M ssissippi Code of 1972, is
306 anmended as foll ows:

307 41-29-501. As used in this article, the followi ng terns
308 shall have the neaning ascribed to them herein unless the context
309 requires otherw se:

310 (a) "Aggrieved person" nmeans a person who was a party
311 to an intercepted wire, oral or other communication or a person
312 against whomthe interception was directed.

313 (b) "Commruni cation conmon carrier"” has the nmeaning
314 given the term"comon carrier"” by 47 USCS 153(h) and shall al so
315 nean a provider of communi cation services.

316 (c) "Contents," when used with respect to a wre, oral
317 or other communication, includes any information concerning the
318 identity of the parties to the communication or the existence,
319 substance, purport or neaning of that conmunication.

320 (d) "Covert entry" neans any entry into or onto

321 prem ses which if nmade wi thout a court order allow ng such an
322 entry under this article would be a violation of crimnal |aw.
323 (e) "Director" neans the Director of the Bureau of

324 Narcotics or, if the director is absent or unable to serve, the

325 Assistant Director of the Bureau of Narcotics.
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(f) "Electronic, nechanical or other device" neans a
devi ce or apparatus primarily designed or used for the
nonconsensual interception of wire, oral or other comrunications.

(g) "Intercept"” means the aural or other acquisition of
the contents of a wre, oral or other comunication through the
use of an el ectronic, nmechanical or other device.

(h) "lInvestigative or |aw enforcenent officer” nmeans an
officer of this state or of a political subdivision of this state
who is enpowered by |aw to conduct investigations of, or to nake
arrests for, offenses enunerated in Section 41-29-505, or an
attorney authorized by law to prosecute or participate in the

prosecution of such offenses, or any other person designated by

the director.

(1) "Judge of conpetent jurisdiction" nmeans a justice
of the Suprene Court or a circuit court judge.

(j) "Oral conmunication"” nmeans an oral comuni cation
uttered by a person exhibiting an expectation that the
communi cation is not subject to interception under circunstances
justifying that expectation.

(k) "Other comrunication” means any transfer of an
el ectronic or other signal, including fax signals, conputer
generated signals, other simlar signals, or any scranbled or
encrypted signal transferred via wire, radio, electronmagnetic,
phot oel ectric or photooptical systemfromone party to another in
whi ch the involved parties may reasonably expect the conmmunication
to be private.

(I') "Prosecutor"” nmeans a district attorney with
jurisdiction in the county in which the facility or place where
the communication to be intercepted is |located or a | egal
assistant to the district attorney if designated in witing by the
district attorney on a case-by-case basis.

(mM "Residence" neans a structure or the portion of a

structure used as a person's hone or fixed place of habitation to
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whi ch the person indicates an intent to return after any tenporary
absence.
(n) "Wre conmuni cation” nmeans a comuni cation nmade in

whol e or in part through the use of facilities for the
transm ssion of comrunications by the aid of wire, cable or other
| i ke connection between the point of origin and the point of
reception furnished or operated by a person engaged as a compn
carrier in providing or operating the facilities for the
transm ssion of comruni cations and i ncl udes cordl ess tel ephones,
voi ce pagers, cellular tel ephones, any nobile tel ephone, or any
comuni cati on conducted through the facilities of a provider of
conmuni cati on services.

SECTION 5. This act shall take effect and be in force from

and after July 1, 2004.
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