M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By: Senator(s) Dawkins To: Environnment Prot, Cons
and Water Res

SENATE BI LL NO. 2709

1 AN ACT TO CREATE AN ENVI RONMENTAL EQUI TY PROGRAM TO BE

2 ADM NI STERED BY THE DEPARTMENT OF ENVI RONVENTAL QUALI TY TO ENSURE
3 THAT HAZARDOUS WASTE FACI LI TI ES ARE NOT DI SPROPORTI ONATELY

4  CONCENTRATED IN M NORITY OR LOMI NCOVE COMMUNI TI ES; TO AMEND

5 SECTIONS 17-17-15, 17-17-27, 17-17-151, 49-17-25, 49-17-29,

6 25-43-5 AND 25-43-7, M SSI SSI PPl CODE OF 1972, IN CONFORM TY TO
7 THE PROVI SIONS OF THI S ACT; AND FOR RELATED PURPOSES.

8 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
9 SECTION 1. This act shall be known and nay be cited as the
10 "M ssissippi Environnmental Equity Act.”

11 SECTION 2. It is in the interest of the citizens of

12 Mssissippi to ensure equal environnental protection for al

13 people regardless of race, ethnicity or socio-econon c status.

14 There is an urgent need to collect, analyze and report regularly
15 data on environnmental quality and related public health neasures
16 by race, ethnicity and soci o-econonic status, and to devel op

17 policies and prograns that prevent and reduce the

18 disproportionately greater exposures to potentially hazardous

19 substances experienced by racial mnority, ethnic mnority and
20 lowincone populations. It is the intent of the Legislature to
21 ensure equitable processes and outconmes in the prevention and
22 reduction of human exposure to potentially harnful substances, to
23 enhance the authority of the Departnment of Environnental Quality
24 to investigate and nake siting recomendations of facilities that
25 manufacture, process, store or release to the environnent any
26 potentially hazardous substance.
27 SECTION 3. As used in this act, the foll ow ng words and
28 phrases shall have the meani ngs respectively ascribed herein
29 unless the context clearly indicates otherw se:
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(a) "Environnmental equity" nmeans ensuring equitable
processes and outcones in the:

(i) Prevention and reduction of rel eases of
potentially harnful substances to the environnent;

(1i) Prevention and reduction of human exposure to
potentially harnful substances in the environnent;

(tii1) Distribution of environnental protection
servi ces anong popul ation groups, including racial mnority,
ethnic mnority and | owincone groups; and

(iv) Sharing by all economc levels and ethnic
groups of the negative and positive inpact of actions proposed by
i ndi vidual s, corporations and public agencies which are found to
affect the quality of the environnent.

(b) "Low-inconme conmunity" neans any area in which one
(1) of the follow ng conditions exist:

(i) Twenty percent (20% or nore of the citizens
are persons or famlies who require financial assistance from any
federal or state assistance programdue to insufficient personal
or famly incone; or

(i1i1) Twenty percent (209 or nore of the citizens
are persons or famlies wth incone bel ow the poverty | evel as
reported in the nost recent federal decennial census; or

(c) "Mnority comrunity" nmeans an area where fifty
percent (50% or nore of the residents are Asian, Black, Hi spanic
or Native Anmerican, according to the follow ng definitions:

(1) "Asian" means a person having origins in any
of the original people of the Far East, Southeast Asia, the Indian
subcontinent or the Pacific |slands.

(1i) "Black" neans a person having origins in any
Bl ack racial group of Africa.

(ti1) "Hi spanic" neans a person of Spanish or
Portuguese culture with origins in Mexico, South or Central

Anerica or the Cari bbean |slands, regardl ess of race.
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(itv) "Native Anmerican" means a person having
origins in any of the original people of North America, including
Aneri can I ndi ans, Eskinbs and Al euts.

(d) "Potentially harnful substance" neans:

(i) Any hazardous substance;

(i1i1) Any air pollutant as defined under the C ean
Air Act;

(ti1) Any extrenely hazardous substance as defined
under the Superfund Arendnents and Reaut hori zation Act;

(itv) Any hazardous chem cal for which a materi al
safety data sheet is required to be prepared under the
Cccupational Safety and Health Act of 1970 or regul ations
promul gated under that act;

(v) Any toxic chem cal under the Superfund Act;

(vi) Any pesticide as defined under the federal
| nsecticide, Fungicide and Rodenticide Act; and

(vii) Chemcals subject to restrictive orders
under the Toxic Substances Control Act.

(e) "Release" or "releases" neans any spilling,
| eaki ng, punping, pouring, emtting, enptying, discharging,
i njecting, escaping, |eaching, dunping or disposing into the
envi ronment (i ncludi ng abandonnment or discarding of barrels,
contai ners and other collapsed receptacl es containing any
potentially harnful substance), but excludes any rel ease that
results in exposure to persons solely within a workpl ace, the
normal application of fertilizer and rel eases during routine use
of a product that do not result in exposure to individuals who are
present in the residence or facility where the product is to be
used.

(f) "State" refers to the State of M ssissippi.

(g) "Task force" neans the Environnental Equity Task

Force established under Section 5 of this act.
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SECTION 4. (1) The Departnment of Environnmental Quality

shal | pronul gate regul ati ons providing for a conprehensive
assessnment, on a continuing basis, of the extent to which
identifiable populations are disproportionately exposed to
potentially harnful substances in the environnment on the basis of
race, ethnicity or socio-economc status. The Departnent of
Environmental Quality shall promul gate regul ations providing for
t he devel opnent and i nplenmentation, on a continuing basis, of
state reqgul ations, policies, prograns and enforcenent priorities
that prevent and reduce any such di sproportionate exposure.

The departnent shall publish a notice of proposed rul enmaking,
not |ater than one hundred eighty (180) days after the effective
date of this act, and provide a public coment period of sixty
(60) days after the publication of the notice of proposed
rul emaki ng; and publish its adopted regul ati ons not |ater than
forty-five (45) days after the public comment period.

The rul es pronmul gated under this section shall be pronul gated
in accordance with the Adm nistrative Procedures Law to the extent
that the Adm nistrative Procedures Act does not conflict with this
section.

(2) The Departnent of Environnmental Quality al so shall

(a) Review statutory authority, regul ations and
policies for the purpose of determ ning whether there are any
deficiencies or inconsistencies therein that are a barrier to ful
conpliance with the provisions of this act;

(b) Review, on a continuing basis, prograns
adm ni stered, nmandated, del egated or funded by the state to ensure
that they are in conpliance with the provisions of this act;

(c) Develop decision criteria for use in the
rul emaki ng, permtting and enforcenent prograns to ensure that the
state's activities are in conpliance with the provisions of this

act;

S. B. No. 2709 *SS02/R917*
04/ SS02/ R917
PAGE 4



127
128
129
130
131
132
133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159

(d) Inplenent the environnmental equity research
pr ogr am

(e) Develop and inplenment a strategy for preventing
pol I uti on and encouragi ng sustai nabl e devel opnent that is
consistent wwth the provisions of this act;

(f) Develop and inplenment a conprehensive information
managenent pl an;

(g) Develop and inplenent a public participation,
comuni cati on and education strategy to ensure public
participation and public access to data and reports;

(h) Develop and inplement a plan for assisting other
federal, state and | ocal governnent agencies in exam ning
envi ronnental equity concerns;

(i) Provide environnental equity awareness training;

(j) Provide technical assistance and training to aid
ot her public and private entities in the pronotion of
environnmental equity;

(k) Prepare a report by January 15, 2005, and each year
thereafter, on the status of environnental equity activities;

(1) Ensure that the departnent provides for the
function of an onmbudsman with the departnent.

SECTION 5. (1) There shall be an Environnental Equity Task

Force that will consist of fifteen (15) voting nenbers to be

appoi nted by the | eadership of the Legislative Black Caucus, State
House of Representatives, State Senate, Departnent of
Environnental Quality, Governor's Ofice and Southern Echo
Environnental G oup, as provided in this section. Seven (7) of
the voting nenbers shall be mnority nenbers of the state
Legi sl ature appointed as follows: two (2) nenbers shall be

appoi nted by the President Pro Tenpore of the Senate, two (2)
nmenbers shall be appointed by the Speaker Pro Tenpore of the
House, and the final three (3) nenbers shall be appointed by the

| eadership of the Legislative Black Caucus. The remaining eight
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(8) voting nenbers of the task force shall be appointed as
follows: four (4) nmenbers shall be appointed by the Governor's
Ofice, three (3) nenbers shall be appointed by the Departnent of
Environmental Quality and one (1) nenber shall be appoi nted by
Sout hern Echo Environnmental G oup. Nonvoting nmenbers of the task
force shall include nenbers of the House Conservation and Water
Resources Committee and Senate Environnental Protection,
Conservation and Water Resources Comm ttee, environnental advocacy
organi zations, such as the Sierra C ub, and other grassroots
organi zations, all of whom shall be selected by the chairman of
the task force. The terns of the voting nenbers of the task force
shall be as follows: five (5) of the initial nmenbers shall be
appointed for terns of four (4) years, five (5) of the initial
menbers shall be appointed for ternms of three (3) years and five
(5) of the initial nmenbers shall be appointed for terns of tw (2)
years, respectively, fromthe date of their appointnment. After
the expiration of the initial terns provided for under this
subsection, all subsequent appointnents shall be for terns of four
(4) years fromthe expiration date of the previous term

The chairman shall be elected fromthe fifteen (15) voting
menbers of the task force. Menbers of the task force shal
recei ve no conpensation for their services, but the voting nenbers
of the task force shall be reinbursed for their actual and
necessary expenses incurred in the performance of their official
duties as provided in Section 25-3-41.

(2) The task force shall have the power and duty to
determ ne the issuance of noratoriuns on the siting or permtting
of facilities that manufacture, process, store or release to the
envi ronnent any potentially harnful substance in accordance with
Section 6 of this act.

SECTION 6. Wiere it is determned by the task force that a

mnority or |owincome community is disproportionately exposed to

any potentially harnful substance, the task force shall issue a
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noratoriumon the siting or permtting of any facility that
proposes to manufacture, process, store and/or release to the
envi ronment any potentially harnful substance in close
geogr aphical proximty to the disproportionately exposed mnority
or lowincone community. The noratoriumshall continue in effect
until the task force determ nes, upon petition of any interested
party, that there is no | onger a disproportionate exposure of the
mnority or |owincome community to any potentially hazardous
substance as a result of pollution reduction.

SECTION 7. Section 17-17-15, M ssissippi Code of 1972, is
amended as foll ows:

17-17-15. (1) Hazardous wastes shall not be handl ed or
di sposed of along with or in the sanme site or adjoining site as
ordi nary wastes unless specifically approved as exenpted waste by
the departnent. These shall be di sposed of by speci al
incinerators, separate landfills, or other neans dictated by the
particularities of the hazardous waste involved, as determ ned by
the departnent or other responsible agency. The departnent may,
inits discretion, maintain a field office at any treatnent or
di sposal facility that receives hazardous wastes directly or
indirectly fromnore than one (1) generator. However, the
departnent shall maintain a field office at any comerci al
off-site nultiuser hazardous waste incinerator designed to
i ncinerate mul ti pl e nonhonbgeneous types of wastes, and the cost
of operating such field office shall be borne by the owner of such
commer ci al hazardous waste incinerator. The field office, when
requi red, shall be |located in adequate acconmodati ons provi ded by
the facility owner and shall be staffed with departnent regul atory
personnel as deened necessary by the departnent. |n exercising
its discretion to determne the need for a field office,
regul atory staff and support equi pnent, the departnment shal
consider, at a mninmum the type and anount of hazardous waste

received and also the type of facility. Al fees shall be
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establ i shed by the departnent and shall be in addition to any
other fees provided by law. The fee prescribed by the departnent
shall be in an anmbunt not |ess than the actual operating expenses
of the permanent field office and shall be in addition to any
other fees required by | aw

(2) In addition to considering all applicable state and
federal |aws and regul ations, the M ssissippi Pollution Control
Permt Board shall not issue a permt for the establishnent or
operation of a commercial hazardous waste landfill for the
di sposal of hazardous waste (as defined by Section 17-17-3,
M ssi ssi ppi Code of 1972), in the State of Mssissippi until the
Environnental Protection Agency nakes a final determ nation,
pursuant to the federal Hazardous and Solid Waste Amendnents of
1984, Public Law No. 98-616, that each waste to be placed in such
landfill is suitable for |and di sposal.

(3) No permt shall be issued pursuant to this section that

is in conflict wwth the provision of the Mssissippi Environnental

Equity Act.

SECTION 8. Section 17-17-27, M ssissippi Code of 1972, is
amended as fol |l ows:
17-17-27. (1) The departnent shall exercise such
supervi sion over restrictions, equipnent, nethodol ogy and
personnel in the managenent of solid wastes as may be necessary to
enforce sanitary requirenents; and the conmm ssion shall adopt such
rules and regul ations as nmay be needed to specify nethodol ogy and
procedures to neet the requirenents of this chapter, which shal
i nclude at a m ni nrum
(a) OCriteria for the determ nation of whether any waste
or conbi nation of wastes is hazardous for the purposes of this
chapter;
(b) Rules and regul ations for the storage, treatnent

and di sposal of solid wastes;
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(c) Rules and regulations for the transportation,
contai nerization and | abeling of hazardous wastes, which rules
shal |l be consistent with those issued by the United States
Departnent of Transportation;

(d) Rules and regul ations specifying the terns and
condi tions under which the Permt Board shall issue, nodify,
suspend, revoke or deny such permts as nay be required by this
chapter. Such rules and regul ations shall include, and not by way
of limtation, specific authority for the Permit Board to consider
the financial capability and performance history of an applicant.

No permt shall be issued that is in conflict with the provisions

of the M ssissippi Environnmental Equity Act;

(e) Rules and regul ations establishing standards and
procedures for the safe storage or transportation of hazardous
waste and for the safe operation and mai nt enance of hazardous
waste treatnent or disposal facilities or sites or equipnent;

(f) A listing of those wastes or conbi nati ons of wastes
whi ch are not conpatible, and which may not be stored or disposed
of together;

(g) Procedures and requirenents for the use of a
mani f est during the transport of hazardous wastes;

(h) Standards for financial responsibility to cover the
liability, closure and post-closure of any site and perpetual care
of a commerci al hazardous waste landfill. Rules and regulations
promul gat ed hereunder may include, and not by way of limtation,
requirenents for maintaining liability insurance coverage if such
coverage is not required under rules and regul ati ons pronul gat ed
by the United States Environnental Protection Agency;

(1) Rules and regul ations establishing m ni nrum
di stances within which any hazardous waste disposal facility may
be | ocated fromany nmunicipality, school, residence, church or

health care facility;
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(j) Oher rules and regul ati ons as the conm ssion deens
necessary to manage hazardous wastes in the state, provided that
such rul es and regul ati ons shall be equivalent to the United
States Environnental Protection Agency's rules and regul ations.

(2) In conplying with this section the conm ssion shal
consider the variations wwthin this state in climte, geol ogy,
popul ati on density and such other factors as may be relevant to
t he managenent of hazardous wastes. It is the intent of the
Legi sl ature that commerci al hazardous waste |andfills be | ocated
on those sites which, by virtue of their geol ogic conditions,
provi de a high degree of environnmental protection. |In carrying
out the intent of this provision, the comm ssion is authorized to
adopt siting criteria for commercial hazardous waste |landfills
whi ch are nore stringent or extensive in scope, coverage and
effect than the rules and regul ati ons pronul gated by the United
States Environnental Protection Agency.

(3) Except as hereinafter provided, hazardous wastes shal
not be disposed of in this state by the use of underground
i njection nethods, as herein defined according to 40 CFR

260. 10(74) to nean "subsurface enplacenent of fluids through a

bored, drilled, or driven well, or through a dug well, where the
depth of the dug well is greater than the |argest surface
di mension.” This prohibition shall not apply to the disposal on

the generation site of hazardous wastes generated in the
production of oil or gas or in a comrercial or manufacturing
operation. Commercial hazardous waste underground injection wells
designed or intended to dispose of nultiple nonhonbgeneous types
of wastes fromnultiple sources other than the owner of the well
are hereby prohibited in the State of M ssissippi.

A commerci al hazardous waste landfill shall not be |ocated on
the sane site or within one thousand (1,000) feet of an existing

or abandoned ordi nary waste disposal site, unless the hazardous

S. B. No. 2709 *SS02/R917*
04/ SS02/ R917
PAGE 10



322
323
324
325
326
327
328
329
330
331
332
333
334
335
336
337
338
339
340
341
342
343
344
345
346
347
348
349
350
351
352
353
354

waste to be disposed of in said comercial landfill is
specifically approved as exenpted.

(4) After promulgation of the regul ations required under
this section, no person shall construct, substantially alter or
operate any solid waste treatnment or disposal facility or site,
nor shall any person store, treat or dispose of any hazardous
waste without first obtaining a permit fromthe Permt Board for
such facility, site or activity. However, no person shal
construct any new hazardous waste treatnent or disposal facility
or site or substantially alter any such existing facility or site,
nor shall the Permt Board issue a permt for any such
construction or alteration, until the conm ssion has pronul gated
rul es and regul ati ons under the provisions of subsection (1)(j) of
this section. Said rules and regul ations shall be equivalent to
counterpart rules and regul ations of the Environnental Protection
Agency whether now in effect or hereinafter pronulgated. Any
person who has made an application for a permt for an existing
facility under this section shall be treated as having been issued
such permt until such tine as final admnistrative disposition of
such application has been nmade unl ess the cause of such delay is
the result of the failure of the applicant to furnish information
reasonably required or requested in order to process the
application.

(5 Any permt issued under this section may be revoked by
the issuing agency at any tine when the permttee fails to conply
with the terns and conditions of the permt. \Were the obtaining
of or conpliance with any permt required under this section
woul d, in the judgnent of the departnent, cause undue or
unr easonabl e hardship to any person, the departnent nay issue a
vari ance fromthese requirenents. In no case shall the duration
of any such vari ance exceed one (1) year. Renewals or extensions
may be given only after an opportunity has been given for public

comrent on each such renewal or extension.
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(6) Information obtained by the comm ssion concerning
environmental protection including, but not limted to,
information contained in applications for solid or hazardous waste
di sposal permts shall be public information and shall be nade
avai |l abl e upon proper request. Oher infornmation obtained by the
comm ssion, departnent, or Permt Board in the adm nistration of
Sections 17-17-1 through 17-17-47 concerning trade secrets,
including, but not limted to, marketing or financial information,
treatnent, transportation, storage or disposal processes or
devi ces, nethods of manufacture, or production capabilities or
anounts shall be kept confidential if and only if: (a) a witten
confidentiality claimis nmade when the information is supplied;

(b) such confidentiality claimallows disclosure to authorized
depart nent enpl oyees and/or the United States Environnental
Protection Agency (EPA); and (c) such confidentiality claimis
determ ned by the comm ssion to be valid. |If the confidentiality
claimis denied, the information sought to be covered thereby
shall not be released or disclosed, except to the Environnental
Protection Agency, until the clainmant has been notified in witing
and afforded an opportunity for a hearing and appeal therefrom as
with other orders of the comm ssion. Disclosure of confidential
information by the EPA shall be governed by federal |aw and EPA
regul ations. M sappropriation of a trade secret shall be governed
by the M ssissippi Uniform Trade Secrets Act, Sections 75-26-1

t hrough 75-26-19.

(7) Anyone maki ng unaut hori zed di scl osure of information
determ ned to be confidential as herein provided shall be |iable
in acivil action for damages arising therefromand shall al so be
guilty of a m sdeneanor puni shable as provided by | aw.

(8) Notw thstanding any other provision of this chapter, the
executive director, upon receipt of information that the
generation, storage, transportation, treatnent or disposal of any

solid waste may present an i nm nent and substantial hazard to the
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public health or to the environnment, nmay take any |egal, equitable
or other action, including injunctive relief, necessary to protect
the health of such persons or the environnent.

SECTION 9. Section 17-17-151, M ssissippi Code of 1972, is
amended as fol |l ows:

17-17-151. (1) Each application for the issuance of a
permt to operate a commerci al hazardous waste managenent facility
shal | be acconpani ed by a denponstration of need for that facility
in the anticipated service area, which shall be of the form and
content as the Permt Board may prescribe. Applications for the
rei ssuance, transfer or nodification of previously issued permts,
except nodifications seeking an increase in the volune of
hazardous waste to be managed on an annual basis, shall not be
subject to the requirenents of this section.

(2) The denonstration of need shall be specific as to the
types of hazardous waste to be managed and shall include, but not
be limted to:

(a) Docunentation of the available capacity at existing
commer ci al hazardous waste managenent facilities in the area to be
served by the facility;

(b) Docunentation of the current volunme of hazardous
waste generated in the area to be served by the facility and the
vol ume of hazardous waste reasonably expected to be generated in
the area to be served over the next twenty (20) years; and

(c) A description of any additional factors, such as
physical limtations on the transportati on of the hazardous waste
or the existence of additional capacity outside the area to be
served which may satisfy the projected need.

(3) The Permt Board shall consider the following factors in
eval uating the need for the proposed facility:

(a) The extent to which the proposed conmerci al

hazar dous waste managenent facility is in conformance with the
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420 M ssissippi Capacity Assurance Plan and any interstate or regional
421 agreenents associ ated therew th;

422 (b) An approximate service area for the proposed

423 facility which takes into account the econom cs of hazardous waste
424 collection, transportation, treatnent, storage and di sposal;

425 (c) The quantity of hazardous waste generated within
426 the anticipated service area suitable for treatnent, storage or
427 di sposal at the proposed facility;

428 (d) The design capacity of existing comerci al

429 hazardous waste nanagenent facilities located within the

430 anticipated service area of the proposed facility; and

431 (e) The extent to which the proposed facility is needed
432 to replace other facilities, if the need for a proposed conmerci al
433 hazardous waste nmanagenent facility cannot be established under
434 paragraphs (a) through (d).

435 (4) No permt shall be issued that is in conflict wth the

436 provisions of the M ssissippi Environnmental Equity Act.

437 (5) Based on the needs of the State of Mssissippi, it is
438 the intent of the Legislature that there shall not be a

439 proliferation of unnecessary facilities in any one (1) county of
440 the state.

441 (6) If the Permt Board determ nes that a proposed

442 comerci al hazardous waste managenent facility is inconsistent
443 wth or contradictory to the factors set forth in subsection (3),
444 the Permt Board is hereby enpowered to deny any permt for such
445 facility.

446 (7) The conm ssion shall devel op and adopt criteria and
447 standards to be considered in location and permtting of

448 comerci al hazardous waste managenent facilities. The standards
449 and criteria shall be devel oped through public participation,
450 shall be enforced by the Permt Board and shall include, in

451 addition to all applicable state and federal rules and

452 requl ations, consideration of:
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(a) Hydrol ogi cal and geol ogi cal factors such as flood
pl ai ns, depth to water table, soil conposition and perneability,
cavernous bedrock, seismc activity, and sl ope;

(b) Natural resource factors such as wetl ands,
endanger ed species habitats, proximty to parks, forests,
wi | derness areas and historical sites, and air quality;

(c) Land use factors such as |ocal |and use, whether
residential, industrial, comrercial, recreational or agricultural,
proximty to public water supplies, and proximty to inconpatible
structures such as schools, churches and airports;

(d) Transportation factors, such as proximty to waste
generators and to popul ation, route safety and net hod of
transportation; and

(e) Aesthetic factors such as the visibility,
appearance and noi se level of the facility.

SECTI ON 10. Section 49-17-25, M ssissippi Code of 1972, is
amended as foll ows:

49-17-25. (1) Except as provided in subsection (4) of this

section prior to the adoption, anendnent or repeal of rules and
regul ati ons necessary to inplenent this chapter, Sections 17-17-1
through 17-17-47, Sections 21-27-201 through 21-27-221, Sections
37-138-1 through 37-138-31, and all other |aws adm nistered by the
departnent, the comm ssion shall conduct a public hearing or
hearings thereon after public notice. Such notice shall be given
by publication once a week for three (3) successive weeks in a
newspaper having a general circulation throughout the state. The
notice shall contain a description of the proposed regul ati on and
the tine, date and place of the hearing.

(2) Additionally, the adoption, anendnent or repeal of any
rule or regulation under this chapter, Sections 17-17-1 through
17-17-47, Sections 21-27-201 through 21-27-221, Sections 37-138-1
t hrough 37-138-31 and all other |aws adm nistered by the

departnent shall be governed by the "M ssissippi Adm nistrative
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486 Procedures Law." Any rule or regulation heretofore or hereafter
487 adopted, anended or repealed in substantial conpliance with the
488 procedural requirenents under Section 25-43-7 shall be valid. A
489 proceeding to contest any rule or regulation on the ground of
490 nonconpliance with the procedural requirenments of this section
491 nust be conmmenced within one (1) year fromthe effective date of
492 the rule or regul ation.

493 (3) Notice of rules and regul ati ons adopted by the

494 conmm ssion shall be published once in a newspaper having general
495 circul ation throughout the state.

496 (4) Any rules or regul ati ons adopted pursuant to Section 4

497 of Senate Bill No. 2709, 2004 Regul ar Session, shall be governed

498 by the provisions of that section and subsection (2) of this

499 section.

500 SECTI ON 11. Section 49-17-29, M ssissippi Code of 1972, is
501 anended as foll ows:

502 49-17-29. (1) (a) Except as in conpliance with paragraph
503 (b) of this subsection, it is unlawful for any person to cause
504 pollution of the air in the state or to place or cause to be

505 placed any wastes or other products or substances in a |ocation
506 where they are likely to cause pollution of the air. It is also
507 unlawful to discharge any wastes, products or substances into the
508 air of the state which exceed standards of performance, hazardous
509 air pollutant standards, other em ssion standards set by the

510 commission, or which reduce the quality of the air below the air
511 quality standards or increnents established by the comm ssion or
512 prevent attainnment or nmaintenance of those air quality standards.
513 Any such action is hereby declared to be a public nuisance.

514 (b) It is unlawful for any person to build, erect,

515 alter, replace, use or operate any equi pnent which wll cause the
516 issuance of air contam nants unless that person holds a permt
517 fromthe Permt Board (except repairs or maintenance of equi pnent

518 for which a permt has been previously issued), or unless that
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person is exenpted fromholding a permt by a regulation

promul gated by the comm ssion. Concentrated ani mal feeding
operations may be a source or a category of sources exenpted under
thi s paragraph. However, no new or existing applications relating
to swi ne concentrated animal feeding operations within a county
shal |l be exenpted fromregul ati ons and ordi nances whi ch have been
duly passed by the county's board of supervisors and which are in
force on June 1, 1998.

(2) (a) Except as in conpliance with paragraph (b) of this
subsection, it is unlawmful for any person to cause pollution of
any waters of the state or to place or cause to be placed any
wastes in a |location where they are likely to cause pollution of
any waters of the state. It is also unlawful to discharge any
wastes into any waters of the state which reduce the quality of
those waters below the water quality standards established by the
comm ssion; or to violate any applicable pretreatnent standards or
limtations, technol ogy-based effluent Iimtations, toxic
standards or any other limtations established by the conm ssion.
Any such action is declared to be a public nuisance.

(b) It is unlawful for any person to carry on any of
the follow ng activities, unless that person holds a current
permt for that activity fromthe Permt Board as nmay be required
for the disposal of all wastes which are or nay be discharged into
the waters of the state, or unless that person is exenpted from
hol ding a permt by a regulation pronul gated by the conm ssion:
(1) the construction, installation, nodification or operation of
any di sposal systemor part thereof or any extension or addition
thereto, including, but not limted to, systens serving
agricultural operations; (ii) the increase in volune or strength
of any wastes in excess of the perm ssive discharges specified
under any existing permt; (iii) the construction, installation or
operation of any industrial, commercial or other establishnent,

including irrigation projects or any extension or nodification
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thereof or addition thereto, the operation of which would cause an
increase in the discharge of wastes into the waters of the state
or would otherwi se alter the physical, chem cal or biol ogical
properties of any waters of the state in any manner not already

| awful |y aut horized; (iv) the construction or use of any new
outlet for the discharge of any wastes into the waters of the
state. However, no new or existing applications relating to sw ne
concentrated ani nal feeding operations wthin a county shall be
exenpted fromregul ati ons and ordi nances whi ch have been duly
passed by the county's board of supervisors and which are in force
on June 1, 1998.

(3) (a) Except as otherwise provided in this section, the
Permt Board created by Section 49-17-28 shall be the excl usive
adm ni strative body to nake decisions on permt issuance,
rei ssuance, denial, nodification or revocation of air pollution
control and water pollution control permts and permts required
under the Solid Wastes Di sposal Law of 1974 (Title 17, Chapter
17), and all other permits within the jurisdiction of the Permt
Board. After consideration of alternative waste treatnent
technol ogi es available to control air and water pollution and
odor, including appropriate siting criteria, the comm ssion my
promul gate regul ati ons establishing conditions, limtations and
exenptions under which the Permt Board shall nake these
deci sions. Regul ations pronul gated by the conm ssion which
establish exenptions as authorized under this section shall apply
to any applicable facility in operation on the effective date of
that regulation and to any applicable facility constructed or
operated after the effective date of that regulation. The Permt
Board nay issue multiple permts for the sane facility or
operation sinultaneously or in the sequence that it deens
appropriate consistent with the conm ssion's regul ations. Except
as otherwi se provided in this paragraph, the Permt Board, under

any conditions that the board may prescribe, may authorize the
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Executive Director of the Departnent of Environnmental Quality to
make decisions on permt issuance, reissuance, denial,

nodi fication or revocation. The executive director shall not be
aut hori zed to nake decisions on permt issuance, reissuance,
denial, nodification or revocation for a comercial hazardous
wast e managenent facility or a nmunicipal solid waste landfill or
incinerator. A decision by the executive director shall be a
decision of the Permt Board and shall be subject to fornal
hearing and appeal as provided in this section. The executive
director shall report all permt decisions to the Permt Board at
its next regularly schedul ed neeting and those decisions shall be
recorded in the mnutes of the Permt Board. The decisions of the
Permt Board shall be recorded in mnutes of the Permt Board and
shal |l be kept separate and apart fromthe m nutes of the

comm ssion. The decision of the Permt Board or the executive
director to issue, reissue, deny, nodify or revoke permts shal
not be construed to be an order or other action of the comm ssion.

(b) The Executive Director of the Departnent of
Environnental Quality shall also be the Executive Drector of the
Permt Board and shall have available to him as Executive
Director of the Permt Board, all resources and personnel
otherw se available to himas executive director of the
depart nent .

(c) Al persons required to obtain an air pollution
control or water pollution control permt, a permt under the
Solid Wastes Disposal Law of 1974 (Title 17, Chapter 17) or any
other permt wthin the jurisdiction of the Permt Board shal
make application for that permt with the Permt Board. The
Permt Board, under any regul ations as the conm ssion nay
prescribe, may require the subm ssion of those plans,
specifications and other information as it deens necessary to
carry out Sections 49-17-1 through 49-17-43 and Title 17, Chapter

17, or to carry out the comm ssion's regul ati ons adopt ed under
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t hose sections. The Permt Board, based upon any information as
it deens relevant, shall issue, reissue, deny, nodify or revoke
air pollution control or water pollution control permt or permts
requi red under the Solid Wastes Di sposal Law of 1974 (Title 17,
Chapter 17) or any other permit within the jurisdiction of the
Permt Board under any conditions as it deens necessary that are
consistent with the comm ssion's regulations. The Permt Board's
action of issuance, reissuance, denial, nodification or revocation
of a permt as recorded in its mnutes shall constitute a conplete
deci sion of the board. Al permts issued by the Permt Board
shall remain in full force and effect until the board makes a
final determ nation regarding any reissuance, nodification, or
revocation thereof. The Permt Board shall take action upon an
application within one hundred eighty (180) days following its
receipt in the board' s principal office. No action which affects
revocation of an existing permt shall take effect until the
thirty (30) days nentioned in paragraph (4)(b) of this section has
expired or until a formal hearing as prescribed in that paragraph
is held, whichever is later.

(d) The Permt Board nmay adopt rules of practice and
procedure governing its proceedings that are consistent with the
comm ssion's regulations. Al hearings in connection with permts
i ssued, reissued, denied, nodified or revoked and all appeals from
decisions of the Permt Board shall be as provided in this
section.

(e) Upon any conditions that are consistent with the
comm ssion's regul ati ons and subject to those procedures for
public notice and hearings as provided by | aw, not inconsistent
with federal |aw and regulations, the Permt Board may issue
general permts and, where appropriate, nay consolidate nmultiple
permts for the sane facility or operation into a single permt.

(f) The Permt Board shall not issue any permt for a

new sw ne concentrated ani mal feeding operation or the expansion
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of an existing sw ne concentrated ani nal feeding operation before
January 1, 2000, unless the departnent received the application
for that operation's new or nodified permt before February 28,
1998, or except as provided in this paragraph (f). In issuing or
nodi fying any permt for which the departnent received an
application before February 28, 1998, the Permt Board shall apply
those siting criteria adopted or used by the conm ssion before
February 28, 1998, unless federal |law or regulations require nore
stringent criteria. The noratoriumestablished in this paragraph
shall not apply to the issuance of any permt for a new sw ne
concentrated ani mal feeding operation or the expansion of an
exi sting sw ne concentrated ani mal feeding operation that uses an
ani mal waste managenent system which the applicant denonstrates to
the Permt Board is innovative in significantly reducing the
effects of the operation on the public health, welfare or the
envi ronnent and which is approved by the Permt Board. The Permt
Board shall not issue or nodify nore than five (5) permts under
this innovative ani mal waste managenent systemtechnol ogy
exenption to the noratorium

(g) Each applicant for a permt for a new outlet for
the di scharge of wastes into the waters of the state who is
required to obtain a certificate of public conveni ence and
necessity fromthe Public Service Conm ssion for such wastewater
system shall submt financial and managerial information as
required by the Public Utilities Staff. Follow ng review of that
information, the Executive Director of the Public Uilities Staff
shall certify in witing to the executive director of the
departnent, the financial and managerial viability of the system
if the Executive Director of the Public Uilities Staff determ nes
the systemis viable. The Permit Board shall not issue the permt
until the certification is received.

(h) The Permt Board shall not issue any permt that is

in conflict with the M ssissippi Environnental Equity Act.
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(4) (a) Except as required by this section, before the
i ssuance, reissuance, denial, nodification or revocation of any
air pollution control or water pollution control permt, permt
requi red under the Solid Wastes Di sposal Law of 1974 (Title 17,
Chapter 17) or any other permt within its jurisdiction, the
Permt Board, in its discretion, nmay hold a public hearing or
neeting to obtain comments fromthe public on its proposed action.
Bef ore the issuance, reissuance, denial, nodification pertaining
to the expansion of a facility, transfer or revocation of a permt
for a commercial hazardous waste managenent facility or a
commercial nunicipal solid waste landfill or incinerator, the
Permt Board shall conduct a public hearing or neeting to obtain
comments fromthe public on the proposed action. That hearing or
meeting shall be informal in nature and conducted under those
procedures as the Permt Board may deem appropriate consi stent
with the commi ssion's regul ations.

(b) Wthin thirty (30) days after the date the Permt
Board takes action upon permt issuance, reissuance, denial,
nodi fication or revocation, as recorded in the mnutes of the
Permt Board, any interested party aggrieved by that action nmay
file a witten request for a fornal hearing before the Permt
Board. An interested party is any person claimng an interest
relating to the property or project which is the subject of the
permt action, and who is so situated that the person may be
affected by the disposition of that action.

The Permt Board shall fix the time and place of the fornal
hearing and shall notify the permttee of that tinme and pl ace.

In conducting the formal hearing, the Permt Board shall have
the sanme full powers as to subpoenai ng w tnesses, adm nistering
oat hs, exam ning w tnesses under oath and conducting the hearing,
as is now vested by law in the M ssissippi Public Service
Comm ssion, as to the hearings before it, with the additional

power that the Executive Director of the Permt Board may issue
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all subpoenas at the instance of the Permt Board or at the

i nstance of any interested party. Any subpoenas shall be served
by any | awful officer in any county to whomthe subpoena is
directed and return nade thereon as provided by law, with the cost
of service being paid by the party on whose behal f the subpoena
was i ssued. Wtnesses sumoned to appear at the hearing shall be
entitled to the same per diemand m | eage as w tnesses attendi ng
the circuit court and shall be paid by the person on whose behal f
the witness was called. Sufficient sureties for the cost of
service of the subpoena and witness fees shall be filed with the
Executive Director of the Permt Board at the time that issuance
of the subpoena is requested. At a hearing, any interested party
may present w tnesses and submt evidence and cross-exam ne

W t nesses.

The Permt Board nmay designate a hearing officer to conduct
the formal hearing on all or any part of the issues on behalf of
the Permt Board. The hearing officer shall prepare the record of
the formal hearing conducted by that officer for the Permt Board
and shall submt the record to the Permt Board.

Upon concl usion of the formal hearing, the Permt Board shal
enter inits mnutes the board' s decision affirm ng, nodifying or
reversing its prior decision to issue, reissue, deny, nodify or
revoke a permt. The Permt Board shall prepare and record in its
m nutes findings of fact and concl usions of |aw supporting its
decision. That decision, as recorded in its mnutes with its
findings of fact and conclusions of law, shall be final unless an
appeal, as provided in this section, is taken to chancery court
within twenty (20) days followi ng the date the decision is entered
in the board' s m nutes.

(c) Wthin twenty (20) days after the date the Permt
Board takes action upon permt issuance, reissuance, denial,
nodi fication or revocation after a formal hearing under this

subsection as recorded in the mnutes of the Permt Board, any
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person aggrieved of that action may appeal the action as provided
i n subsection (5) of this section.

(5 (a) Appeals fromany decision or action of the Permt
Board shall be only to chancery court as provided in this
subsecti on.

(b) Any person who is aggrieved by any decision of the
Permt Board issuing, reissuing, denying, revoking or nodifying a
permt after a formal hearing may appeal that decision within the
period specified in subsection (4)(c) of this section to the
chancery court of the county of the situs in whole or in part of
the subject matter. The appellant shall give a cost bond with
sufficient sureties, payable to the state in the sumof not |ess
t han One Hundred Dol l ars ($100.00) nor nore than Five Hundred
Dol ars ($500.00), to be fixed by the Pernmit Board and to be filed
wi th and approved by the Executive Director of the Permt Board,
who shall forthwith certify the filing of the bond together with a
certified copy of the record of the Permt Board in the matter to
the chancery court to which the appeal is taken, which shal
t her eupon beconme the record of the cause. An appeal to the
chancery court as provided in this section shall not stay the
decision of the Permt Board. The aggrieved party may, within
twenty (20) days followi ng the date the board's decision after a
formal hearing is entered on the board's mnutes, petition the
chancery court for an appeal with supersedeas and the chancell or
shall grant a hearing on that petition. Upon good cause shown,
the chancell or may grant that appeal wth supersedeas. |If
granted, the appellant shall be required to post a bond with
sufficient sureties according to law in an anount to be determ ned
by the chancellor. Appeals shall be considered only upon the
record as made before the Permt Board. The chancery court shal
al ways be deened open for hearing of an appeal and the chancell or
may hear the same in terntine or in vacation at any place in the

chancellor's district, and the appeal shall have precedence over
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all civil cases, except election contests. The chancery court
shall review all questions of |law and of fact. |If no prejudicial
error is found, the matter shall be affirnmed. |If prejudicial
error is found the decision of the board shall be reversed and the
chancery court shall remand the matter to the Permt Board for
appropriate action as nay be indicated or necessary under the
circunstances. Appeals may be taken fromthe chancery court to
the Supreme Court in the manner as now required by |aw, except
that if a supersedeas is desired by the party appealing to the
chancery court, that party may apply for a supersedeas to the
chancel l or of that court, who shall award a wit of supersedeas,
w t hout additional bond, if in the chancellor's judgnment nateri al
damage is not likely to result thereby; but otherw se, the
chancel l or shall require a supersedeas bond as the chancell or
deens proper, which shall be liable to the state for any damage.

SECTI ON 12. Section 25-43-5, M ssissippi Code of 1972, is
amended as foll ows:

25-43-5. (1) In addition to other rule-making authority and
requi renents inposed by | aw, each agency shall:

(a) Adopt as a rule a description of its organization,
stating the general course and nmethod of its operations and the
net hods whereby the public nay obtain information or make
subm ssions or requests.

(b) Adopt rules of practice setting forth the nature
and requirenents of all formal and informal procedures avail abl e,
including all requirenents respecting the filing of applications
for any license and the |icensing procedure enployed by the agency
and the net hod whereby persons desiring notice of pending
applications nmay obtain such notice and request an opportunity to
be heard.

(c) Allow public inspection of all rules and other
witten statenents of policy or interpretations fornulated,

adopt ed or used by the agency in the discharge of its functions.
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(d) Allow public inspection of all final orders,
deci si ons and opi ni ons.

(2) No agency rule, order or decision is valid or effective
agai nst any person or party, nor may it be invoked by the agency
for any purpose, until it has been made available for public
i nspection as herein required. This provision is not applicable
in favor of any person or party who has actual know edge thereof.

(3) To the extent that any provision of this section

conflicts with any provision of the M ssissippi Environnental

Equity Act, the provision (s) of the M ssissippi Environnental

Equity Act shall control

SECTI ON 13. Section 25-43-7, Mssissippi Code of 1972, is
amended as foll ows:

25-43-7. (1) Prior to the adoption, anmendnent or repeal of
any rule, the agency shall give at least thirty (30) days' notice
of its intended action. The notice shall include a statenent of
either the ternms or substance of the intended action or a
description of the subjects and issues involved, and the manner in
whi ch interested persons may present their views thereon. The
notice shall be filed with the office of the Secretary O State
and nmail ed by the agency to all persons who have nmade tinely
request of the agency for advance notice of its rule-making
proceedi ngs. The Secretary O State shall furnish copies at the
request of any person and shall be rei nbursed by the requesting
person for the expense of providing such service.

(2) If an agency finds that an imm nent peril to the public
heal th, safety or welfare requires adoption of a rule upon fewer
than thirty (30) days' notice and states in witing its reasons
for that finding, it may proceed w thout prior notice of hearing
or upon any abbreviated notice and hearing that it finds
practicable to adopt an energency rule. The rule may be effective
for a period of not |onger than one hundred twenty (120) days,

renewabl e once for a period not exceeding ninety (90) days, but
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the adoption of an identical rule under subsection (1) of this
section is not precluded.

(3) No rule hereafter adopted is valid unless adopted in
substantial conpliance with this section. A proceeding to contest
any rule on the ground of nonconpliance with the procedural
requi renents of this section nust be commenced within one (1) year
fromthe effective date of the rule.

(4) To the extent that any provision of this section

conflicts with any provision of the M ssissippi Environnental

Equity Act, the provision(s) of the M ssissippi Environnental

Equity Act shall control

SECTION 14. This act shall take effect and be in force from

and after its passage.
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