M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By: Senator(s) Hewes, M chel To: Business and Financi al
I nstitutions

SENATE BI LL NO. 2611

1 AN ACT TO AMEND SECTI ON 73-35-21, M SSI SSI PPI CODE OF 1972,

2 TO CLARI FY THAT ASSCClI ATE REAL ESTATE BROKERS OR SALESPERSONS MAY
3 OWN ANY LAWFULLY CONSTI TUTED BUSI NESS ORGANI ZATI ON FOR THE PURPOSE
4 OF RECEI VING COW SSI ONS; AND FOR RELATED PURPOSES.

5 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
6 SECTION 1. Section 73-35-21, M ssissippi Code of 1972, is

7 anended as follows:

8 73-35-21. (1) The comm ssion may, upon its own notion and

9 shall upon the verified conplaint in witing of any person, hold a
10 hearing for the refusal of license or for the suspension or

11 revocation of a license previously issued, or for such other

12 action as the conm ssion deens appropriate. The conm ssion shal
13 have full power to refuse a license for cause or to revoke or

14 suspend a |license where it has been obtained by false or

15 fraudul ent representation, or where the licensee in perform ng or
16 attenpting to performany of the acts nentioned herein, is deened
17 to be guilty of:

18 (a) Making any substantial msrepresentation in

19 connection with a real estate transaction;

20 (b) Making any fal se prom ses of a character likely to
21 influence, persuade or induce;

22 (c) Pursuing a continued and flagrant course of

23 msrepresentation or nmaking fal se prom ses through agents or

24 sal espersons or any nedi um of advertising or otherw se;

25 (d) Any msleading or untruthful adverti sing;

26 (e) Acting for nore than one (1) party in a transaction
27 or receiving conpensation fromnore than one (1) party in a
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transaction, or both, w thout the know edge of all parties for
whom he acts;

(f) Failing, within a reasonable tine, to account for
or to remt any nonies comng into his possession which belong to
others, or comm ngling of nonies belonging to others with his own
funds. Every responsible broker procuring the execution of an
earnest noney contract or option or other contract who shall take
or receive any cash or checks shall deposit, wthin a reasonabl e
period of time, the sumor sunms so received in a trust or escrow
account in a bank or trust conpany pending the consummati on or
term nation of the transaction. "Reasonable tinme" in this context
neans by the close of business of the next banking day;

(g) Entering a guilty plea or conviction in a court of
conpetent jurisdiction of this state, or any other state or the
United States of any felony;

(h) Displaying a "for sale" or "for rent" sign on any
property w thout the owner's consent;

(1) Failing to furnish voluntarily, at the tinme of
signing, copies of all listings, contracts and agreenents to al
parties executing the sane;

(j) Paying any rebate, profit or comm ssion to any
person other than a real estate broker or sal esperson |licensed
under the provisions of this chapter;

(k) Inducing any party to a contract, sale or lease to
break such contract for the purpose of substituting in lieu
t hereof a new contract, where such substitution is notivated by
t he personal gain of the |licensee;

(1) Accepting a conmm ssion or valuable consideration as
a real estate sal esperson for the performance of any of the acts
specified in this chapter from any person, except his enpl oyer who
must be a licensed real estate broker; or

(m Any act or conduct, whether of the sane or a

different character than herei nabove specified, which constitutes
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or denonstrates bad faith, inconpetency or untrustworthiness, or
di shonest, fraudul ent or inproper dealing.

(2) No real estate broker shall practice |aw or give |egal
advice directly or indirectly unless said broker be a duly
| icensed attorney under the laws of this state. He shall not act
as a public conveyancer nor give advice or opinions as to the
| egal effect of instrunents nor give opinions concerning the
validity of title to real estate; nor shall he prevent or
di scourage any party to a real estate transaction from enpl oyi ng
the services of an attorney; nor shall a broker undertake to
prepare docunents fixing and defining the legal rights of parties
to a transaction. However, when acting as a broker, he nmay use an
earnest noney contract form A real estate broker shall not
participate in attorney's fees, unless the broker is a duly
| icensed attorney under the laws of this state and perforns | egal
services in addition to brokerage services.

(3) It is expressly provided that it is not the intent and
pur pose of the M ssissippi Legislature to prevent a |license from
being issued to any person who is found to be of good reputation,
is able to give bond, and who has lived in the State of
M ssissippi for the required period or is otherwi se qualified
under this chapter.

(4) In addition to the reasons specified in subsection (1)
of this section, the conmm ssion shall be authorized to suspend the
| icense of any |icensee for being out of conpliance with an order
for support, as defined in Section 93-11-153. The procedure for
suspension of a license for being out of conpliance with an order
for support, and the procedure for the reissuance or reinstatenent
of a license suspended for that purpose, and the paynent of any
fees for the rei ssuance or reinstatenent of a |license suspended
for that purpose, shall be governed by Section 93-11-157 or
93-11-163, as the case may be. |[If there is any conflict between

any provision of Section 93-11-157 or 93-11-163 and any provi Ssion
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of this chapter, the provisions of Section 93-11-157 or 93-11-163,
as the case may be, shall control.

(5) Nothing in this chapter shall prevent an associ ate

broker or sal esperson fromowning any lawfully constituted

busi ness organi zation, including, but not limted to, a

corporation, limted liability conpany or limted liability

partnership, for the purpose of receiving paynents contenplated in

this chapter. The busi ness organi zation shall not be required to

be |licensed under this chapter and shall not engage in any other

activity requiring a real estate |license.

SECTION 2. This act shall take effect and be in force from

and after July 1, 2004.
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