M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By:

OCO~NOUITRAWNE

Senator(s) Dearing, Wite To: Public Health and
Vel fare

SENATE BI LL NO. 2591

AN ACT TO PROVIDE A "BILL OF RIGHTS" FOR PATI ENTS AND
RES|I DENTS OF HEALTH CARE FACI LI TIES; TO PROVI DE DEFI NI TIONS; TO
REQUI RE DI SCLOSURE OF | NFORVATI ON ABOQUT RI GHTS AND TREATMENT; TO
REQUI RE COURTEQUS TREATMENT; TO REQUI RE APPROPRI ATE HEALTH CARE
AND FREEDOM FROM MALTREATMENT; TO REQUI RE THE DI SCLOSURE OF THE
PHYSI CI AN' S | DENTI TY; TO PROVI DE FOR PARTI Cl PATI ON | N PLANNI NG
TREATMENT AND NOTI FI CATI ON OF FAM LY MEMBERS; TO PROVI DE THE RI GHT
TO REFUSE CARE; TO PROVI DE FOR COVMUNI CATI ON PRI VACY AND
CONFI DENTI ALI TY OF RECORDS OF TREATMENT; TO PROVI DE A GRI EVANCE
PROCEDURE; TO PROVI DE A RI GHT TO ASSCCI ATE; TO PROVI DE FOR
ADVI SORY COUNCI LS; TO PROVI DE FOR PROTECTI ON AND ADVOCACY
SERVI CES; TO SET STANDARDS FOR | SOLATI ON AND RESTRAI NTS; AND FOR
RELATED PURPCSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. Legislative intent. It is the intent of the

Legi slature and the purpose of this act to pronbte the interests
and wel | -being of the patients and residents of health care
facilities. No health care facility may require a patient or
resident to waive these rights as a condition of adm ssion to the
facility. Any guardian or conservator of a patient or resident
or, in the absence of a guardian or conservator, an interested
person, may seek enforcenment of these rights on behalf of a
patient or resident. An interested person may al so seek
enforcenment of these rights on behalf of a patient or resident who
has a guardi an or conservator through adm nistrative agencies or
in district court having jurisdiction over guardi anshi ps and
conservatorshi ps. Pending the outcone of an enforcenent
proceeding the health care facility may, in good faith, conply
with the instructions of a guardian or conservator. It is the
intent of this act that every patient's civil and religious

| iberties, including the right to i ndependent personal decisions

and know edge of avail abl e choices, shall not be infringed and
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that the facility shall encourage and assist in the fullest
possi bl e exerci se of these rights.

SECTION 2. Definitions. For the purposes of this act,

"patient” neans a person who is admtted to an acute care
inpatient facility for a continuous period |onger than twenty-four
(24) hours for the purpose of diagnosis or treatnent bearing on

t he physical or nental health of that person. "Patient" also
means a mnor who is admtted to a residential program as defined
in Section 43-16-3. For purposes of this act, "patient" al so
nmeans any person who is receiving nental health treatnent on an
out patient basis or in a comrunity support program or ot her
comuni ty- based program "Resident" neans a person who is
admtted to a nonacute care facility, including extended care
facilities, nursing honmes and boarding care hones for care

requi red because of prolonged nental or physical illness or
disability, recovery frominjury or disease or advanci ng age.

SECTION 3. Public policy declaration. It is declared to be

the public policy of this state that the interests of each patient
and resident be protected by a declaration of a patient's bill of
rights which shall include, but not be limted to, the rights
specified in this act.

SECTION 4. Information about rights. Patients and residents

shall, at adm ssion, be told that there are legal rights for their
protection during their stay at the facility or throughout their
course of treatnent and nmai ntenance in the community and that
these are described in an acconpanying witten statenent of the
applicable rights and responsibilities set forth in this act. In
the case of patients admtted to residential prograns as defined
in Section 43-16-3, the witten statenment shall al so describe the
right of a person sixteen (16) years old or older to request

rel ease, and shall list the nanes and tel ephone nunbers of

i ndi vidual s and organi zations that provide advocacy and | egal

services for patients in residential prograns. Reasonable
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accommodati ons shall be nmade for those with comunication

i npai rnments and those who speak a | anguage ot her than Engli sh.
Current facility policies, inspection findings of state and | ocal
health authorities, and further explanation of the witten
statenent of rights shall be available to patients, residents,
their guardians or their chosen representatives upon reasonabl e
request to the adm nistrator or other designated staff person,
consistent wwth Section 43-47-1 et seq. relating to vul nerable
adul ts.

SECTI ON 5. Court eous treatnent. Pati ents and residents have

the right to be treated with courtesy and respect for their
individuality by enpl oyees of or persons providing service in a
health care facility.

SECTI ON 6. Appropriate health care. Patients and residents

shall have the right to appropriate nedical and personal care
based on individual needs. Appropriate care for residents neans
care designed to enable residents to achieve their highest |evel
of physical and nental functioning. This right is limted where
the service is not reinbursable by public or private resources.

SECTION 7. Physician's identity. Patients and residents

shall have or be given, in witing, the name, business address,

t el ephone nunber and specialty, if any, of the physician
responsi ble for coordination of their care. 1In cases where it is
medi cal | y i nadvi sabl e, as docunented by the attending physician in
a patient's or resident's care record, the information shall be
given to the patient's or resident's guardian or other person

desi gnated by the patient or resident as a representative.

SECTION 8. Relationship with other health services.

Patients and residents who receive services froman outside
provider are entitled, upon request, to be told the identity of
the provider. Residents shall be infornmed, in witing, of any
heal th care services which are provided to those residents by

i ndi vi dual s, corporations or organi zations other than their
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facility. Information shall include the nane of the outside

provi der, the address and a description of the service which may
be rendered. In cases where it is nedically inadvisable, as
docunented by the attending physician in a patient's or resident's
care record, the information shall be given to the patient's or
resident's guardi an or other person designated by the patient or
resident as a representative.

SECTI ON 9. | nformati on about treatnent. Pati ents and

residents shall be given by their physicians conplete and current
information concerning their diagnosis, treatnent, alternatives,
ri sks and prognosis as required by the physician's legal duty to
disclose. This information shall be in terns and | anguage the
patients or residents can reasonably be expected to understand.
Patients and residents may be acconpanied by a famly nenber or
ot her chosen representative. This information shall include the
| i kel y nmedical or major psychol ogical results of the treatnent and
its alternatives. In cases where it is nedically inadvisable, as
docunented by the attending physician in a patient's or resident's
nmedi cal record, the information shall be given to the patient's or
resident's guardian or other person designated by the patient or
resident as a representative. Individuals have the right to
refuse this information.

Every patient or resident suffering fromany form of breast
cancer shall be fully infornmed, prior to or at the time of
adm ssion and during her stay, of all alternative effective
net hods of treatnment of which the treating physician is
know edgeabl e, including surgical, radiological or
chenot herapeutic treatnents or conbinations of treatnents and the
ri sks associated wth each of those nethods.

SECTI ON 10. Participation in planning treatnent;

notification of famly nenbers. (1) Patients and residents shal
have the right to participate in the planning of their health
care. This right includes the opportunity to discuss treatnent
S. B. No. 2591 *SS02/R883*
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and alternatives with individual caregivers, the opportunity to
request and participate in formal care conferences and the right
to include a famly nenber or other chosen representative. 1In the
event that the patient or resident cannot be present, a famly
menber or other representative chosen by the patient or resident
may be included in such conferences.

(2) If a patient or resident who enters a facility is
unconsci ous or comatose or is unable to conmunicate, the facility
shal | make reasonable efforts as required under subparagraph (3)
to notify either a famly nenber or a person designated in witing
by the patient as the person to contact in an energency that the
patient or resident has been admtted to the facility. The
facility shall allow the famly nmenber to participate in treatnent
pl anni ng, unless the facility knows or has reason to believe the
patient or resident has an effective advance directive to the
contrary or knows the patient or resident has specified in witing
that they do not want a fam |y nenber included in treatnent
pl anning. After notifying a famly nenber but prior to allowing a
famly nmenber to participate in treatnent planning, the facility
must nmake reasonable efforts, consistent wth reasonabl e nedi cal
practices, to determine if the patient or resident has executed an
advance directive relative to the patient or resident's health
care decisions. For purposes of this paragraph, "reasonable
efforts” include:

(a) Exam ning the personal effects of the patient or
resi dent;

(b) Exam ning the nedical records of the patient or
resident in the possession of the facility;

(c) Inquiring of any energency contact or famly nenber
contacted under this act whether the patient or resident has
executed an advance directive and whether the patient or resident
has a physician to whomthe patient or resident normally goes for

care; and
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(d) Inquiring of the physician to whomthe patient or
resident normally goes for care, if known, whether the patient or
resi dent has executed an advance directive. |[If a facility
notifies a famly nenber or designated energency contact or allows
a famly nmenber to participate in treatnent planning in accordance
with this paragraph, the facility is not liable to the patient or
resident for damages on the grounds that the notification of the
fam |y nmenber or energency contact or the participation of the
famly menber was inproper or violated the patient's privacy
rights.

(3) In making reasonable efforts to notify a famly nenber
or designated energency contact, the facility shall attenpt to
identify famly nenbers or a designated energency contact by
exam ning the personal effects of the patient or resident and the
medi cal records of the patient or resident in the possession of
the facility. |If the facility is unable to notify a famly menber
or designated energency contact within twenty-four (24) hours
after the adm ssion, the facility shall notify the county soci al
servi ce agency or |local |aw enforcenent agency that the patient or
resi dent has been admtted and the facility has been unable to
notify a famly nenber or designated energency contact. The
county social service agency and | ocal |aw enforcenent agency
shall assist the facility in identifying and notifying a famly
nmenber or designated energency contact. A county social service
agency or |ocal |aw enforcenent agency that assists a facility in
inpl enenting this section is not liable to the patient or resident
for damages on the grounds that the notification of the famly
menber or energency contact or the participation of the famly
menber was inproper or violated the patient's privacy rights.

SECTION 11. Continuity of care. Patients and residents

shall have the right to be cared for with reasonable regularity
and continuity of staff assignnment as far as facility policy

al | ows.
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SECTION 12. Right to refuse care. Conpetent patients and

residents shall have the right to refuse treatnent based on the
information required in Section 9. Residents who refuse
treatnent, nedication or dietary restrictions shall be infornmed of
the likely nedical or major psychol ogical results of the refusal,
W th docunentation in the individual nedical record. |In cases
where a patient or resident is incapable of understanding the

ci rcunst ances but has not been adjudicated i nconpetent, or when

| egal requirenments limt the right to refuse treatnent, the
conditions and circunstances shall be fully docunented by the
attendi ng physician in the patient's or resident's nedical record.

SECTI ON 13. Experinental research. Witten, inforned

consent nust be obtained prior to a patient's or resident's
participation in experinmental research. Patients and residents
have the right to refuse participation. Both consent and refusal
shal | be docunented in the individual care record.

SECTI ON 14. Freedom from nal t r eat ment . Pati ents and

residents shall be free frommaltreatnment as defined in the

Vul nerabl e Adults Protection Act, Section 43-47-1 et seq.

"Mal treatnment” nmeans the intentional and nontherapeutic infliction
of physical pain or injury, or any persistent course of conduct

i ntended to produce nental or enotional distress. Every patient
and resident shall also be free from nontherapeutic chem cal and
physi cal restraints, except in fully docunented energencies, or as
authorized in witing after exam nation by a patient's or
resident's physician for a specified and limted period of tine,
and only when necessary to protect the resident fromself-injury
or injury to others.

SECTI ON 15. Treatnent privacy. Patients and residents shal

have the right to respectful ness and privacy as it relates to
their nmedical and personal care program Case di scussion
consul tation, examnation and treatnent are confidential and shal

be conducted discreetly. Privacy shall be respected during
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toileting, bathing and other activities of personal hygiene,
except as needed for patient or resident safety or assistance.

SECTION 16. Confidentiality of records. Patients and

residents shall be assured confidential treatnent of their
personal and nedi cal records, and nay approve or refuse their

rel ease to any individual outside the facility. Residents shal
be notified when personal records are requested by any individual
outside the facility and may sel ect sonmeone to acconpany them when
the records or infornmation are the subject of a personal
interview. Copies of records and witten information fromthe
records shall be nmade available in accordance with this section
and Section 41-9-61. This right does not apply to conpl aint

i nvestigations and inspections by the Departnment of Health, where
required by third-party paynent contracts, or where otherw se
provi ded by | aw.

SECTION 17. Disclosure of services available. Patients and

residents shall be informed, prior to or at the tinme of adm ssion
and during their stay, of services which are included in the
facility's basic per diemor daily roomrate and that other
services are available at additional charges. Facilities shal
make every effort to assist patients and residents in obtaining

i nformation regardi ng whet her the Medicare or nedi cal assistance
programw || pay for any or all of the aforenentioned services.

SECTI ON 18. Responsive service. Patients and residents

shall have the right to a pronpt and reasonabl e response to their
guestions and requests.

SECTION 19. Personal privacy. Patients and residents shal

have the right to every consideration of their privacy,
individuality and cultural identity as related to their social,
religious and psychol ogical well-being. Facility staff shal
respect the privacy of a resident's room by knocking on the door
and seeki ng consent before entering, except in an energency or

where clearly inadvisable.
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SECTION 20. Grievances. Patients and residents shall be

encour aged and assi sted, throughout their stay in a facility or
their course of treatnent, to understand and exercise their rights
as patients, residents and citizens. Patients and residents may
voi ce grievances and recommend changes in policies and services to
facility staff and others of their choice, free fromrestraint,
interference, coercion, discrimnation or reprisal, including
threat of discharge. Notice of the grievance procedure of the
facility or program as well as addresses and tel ephone nunbers
for the State Board of Health and the area nursing hone onbudsnan,
shal |l be posted in a conspi cuous pl ace.

Every acute care inpatient facility, every residential
program every nonacute care facility and every facility enpl oying
nore than two (2) people that provides outpatient nental health
services shall have a witten internal grievance procedure that,
at a mninum sets forth the process to be foll owed; specifies
time limts, including time limts for facility response; provides
for the patient or resident to have the assistance of an advocate;
requires a witten response to witten grievances; and provi des
for a tinely decision by an inpartial decision naker if the
grievance is not otherw se resol ved.

SECTI ON 21. Communi cation privacy. Patients and residents

may associ ate and conmmuni cate privately with persons of their

choi ce and enter and, except as provided by the comm tnent
statutes, leave the facility as they choose. Patients and
residents shall have access, at their expense, to witing
instrunents, stationery and postage. Personal mail shall be sent
w thout interference and received unopened unless nedically or
programmatically contraindi cated and docunented by the physician
in the nedical record. There shall be access to a tel ephone where
patients and residents can nake and receive calls as well as speak
privately. Facilities which are unable to provide a private area

shal | make reasonabl e arrangenents to accommbdate the privacy of
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patients' or residents' calls. Upon admssion to a facility where
federal |aw prohibits unauthorized disclosure of patient or
resident identifying information to callers and visitors, the
patient or resident, or the | egal guardian or conservator of the
patient or resident, shall be given the opportunity to authorize
di sclosure of the patient's or resident's presence in the facility
to callers and visitors who may seek to comrunicate with the
patient or resident. To the extent possible, the |egal guardi an
or conservator of a patient or resident shall consider the

opi nions of the patient or resident regarding the disclosure of
the patient's or resident's presence in the facility. This right
is limted where nedically inadvisable, as docunented by the
attendi ng physician in a patient's or resident's care record.

SECTI ON 22. Personal property. Patients and residents may

retain and use their personal clothing and possessions as space
permts, unless to do so would infringe upon rights of other
patients or residents, and unless nedically or progranmtically
contraindi cated for docunented nmedi cal, safety or programmtic
reasons. The facility nmust either maintain a central | ocked
depository or provide individual |ocked storage areas in which
residents may store their valuables for safekeeping. The facility
may, but is not required to, provide conpensation for or
replacenent of |ost or stolen itens.

SECTION 23. Services for the facility. Patients and

residents shall not performlabor or services for the facility
unl ess those activities are included for therapeutic purposes and
appropriately goal-related in their individual nedical record.

SECTI ON 24. Choi ce of supplier. Residents may purchase or

rent goods or services not included in the per diemrate froma
supplier of their choice unless otherw se provided by law. The
supplier shall ensure that these purchases are sufficient to neet

the nedical or treatnent needs of the residents.
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SECTION 25. Financial affairs. Conpetent residents my

manage their personal financial affairs, or shall be given at

| east a quarterly accounting of financial transactions on their
behalf if they delegate this responsibility in accordance with the
| aws of M ssissippi to the facility for any period of tine.

SECTI ON 26. Right to associate. Residents nmay neet with

visitors and participate in activities of comercial, religious,
political and conmmunity groups without interference, at their
discretion, if the activities do not infringe on the right to
privacy of other residents or are not programmatically
contraindicated. This includes the right to join with other
individuals within and outside the facility to work for

i nprovenents in long-termcare. Upon adm ssion to a facility
where federal |aw prohibits unauthorized disclosure of patient or
resident identifying information to callers and visitors, the
patient or resident, or the | egal guardian or conservator of the
patient or resident, shall be given the opportunity to authorize
di sclosure of the patient's or resident's presence in the facility
to callers and visitors who may seek to comrunicate with the
patient or resident. To the extent possible, the |egal guardian
or conservator of a patient or resident shall consider the

opi nions of the patient or resident regarding the disclosure of
the patient's or resident's presence in the facility.

SECTI ON 27. Advisory councils. Residents and their famlies

shall have the right to organize, maintain and participate in
resident advisory and famly councils. Each facility shal

provi de assi stance and space for neetings. Council neetings shal
be afforded privacy, with staff or visitors attending only upon
the council's invitation. A staff person shall be designated the
responsibility of providing this assistance and responding to
witten requests which result fromcouncil neetings. Resident and
famly councils shall be encouraged to nake reconmmendati ons
regarding facility policies.

S. B. No. 2591 *SS02/R883*

04/ SS02/ R883
PAGE 11



362
363
364
365
366
367
368
369
370
371
372
373
374
375
376
377
378
379
380
381
382
383
384
385
386
387
388
389
390
391
392
393

SECTION 28. Married residents. Residents, if married, shal

be assured privacy for visits by their spouses and, if both
spouses are residents of the facility, they shall be permtted to
share a room unless nedically contraindicated and docunented by
their physicians in the nedical records.

SECTION 29. Transfers and di scharges. Residents shall not

be arbitrarily transferred or discharged. Residents nust be
notified, in witing, of the proposed discharge or transfer and
its justification no later than thirty (30) days before discharge
fromthe facility and seven (7) days before transfer to another
roomwithin the facility. This notice shall include the
resident's right to contest the proposed action, with the address
and tel ephone nunber of the area nursing hone onbudsnman. The
resident, informed of this right, nay choose to relocate before
the notice period ends. The notice period may be shortened in
situations outside the facility's control, such as a determ nation
by utilization review, the accommopdati on of newl y-admtted
residents, a change in the resident's nedical or treatnent
program the resident's own or another resident's welfare, or
nonpaynent for stay unless prohibited by the public program or
prograns paying for the resident's care, as docunented in the
medi cal record. Facilities shall make a reasonable effort to
accommodat e new residents w thout disrupting room assignnents.

SECTION 30. Protection and advocacy services. Patients and

residents shall have the right of reasonabl e access at reasonable
times to any avail able rights protection services and advocacy
services so that the patient nay receive assistance in
under st andi ng, exercising and protecting the rights described in
this act and in other law. This right shall include the
opportunity for private conmuni cation between the patient and a
representative of the rights protection service or advocacy

servi ce.
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SECTION 31. Isolation and restraints. A mnor patient who

has been admtted to a residential programhas the right to be
free fromphysical restraint and isolation except in enmergency
situations involving a |ikelihood that the patient will physically
harmthe patient's self or others. These procedures may not be
used for disciplinary purposes, to enforce programrules or for
the convenience of staff. |Isolation or restraint nay be used only
upon the prior authorization of a physician, psychiatrist or

| i censed psychol ogi st, only when | ess restrictive neasures are
ineffective or not feasible and only for the shortest tine
necessary.

SECTI ON 32. Treatnent plan. A mnor patient who has been

admtted to a residential programhas the right to a witten
treatnment plan that describes in behavioral terns the case

probl ens, the precise goals of the plan and the procedures that
will be utilized to mnimze the length of tinme that the m nor
requires inpatient treatnment. The plan shall also state goals for
release to a less restrictive facility and foll ow up treatnent
nmeasures and services, if appropriate. To the degree possible,
the m nor patient and the minor patient's parents or guardi an
shall be involved in the devel opnent of the treatnent and

di scharge pl an

SECTION 33. Restraints. (1) Conpetent nursing hone

residents, famly nenbers of residents who are not conpetent and

| egal | y appoi nted conservators and guardi ans have the right to
request and consent to the use of a physical restraint in order to
treat the nedical synptons of the resident.

(2) Upon receiving a request for a physical restraint, a
nursing home shall informthe resident, famly nenber or | egal
representative of alternatives to and the risks involved with
physi cal restraint use. The nursing hone shall provide a physical
restraint to a resident only upon receipt of a signed consent form

authorizing restraint use and a witten order fromthe attendi ng
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physi ci an that contains statenents and determ nations regarding
nmedi cal synptons and specifies the circunstances under which
restraints are to be used.

(3) A nursing honme providing a restraint under subsection
(2) mnust:

(a) Docunent that the procedures outlined in that
subsecti on have been foll owed;

(b) Monitor the use of the restraint by the resident;
and

(c) Periodically, in consultation with the resident,
the famly and the attendi ng physician, reevaluate the resident's
need for the restraint.

(4) A nursing honme shall not be subject to fines, civil
noney penalties or other state or federal survey enforcenent
remedi es solely as the result of allow ng the use of a physi cal
restraint as authorized in this section. Nothing in this section
shal |l preclude the State Board of Health fromtaking action to
protect the health and safety of a resident if:

(a) The use of the restraint has jeopardized the health
and safety of the resident; and

(b) The nursing hone failed to take reasonabl e neasures
to protect the health and safety of the resident.

(5) For purposes of this section, "nmedical synptons”

i ncl ude:

(a) A concern for the physical safety of the resident;
and

(b) Physical or psychol ogi cal needs expressed by a
resident. A resident's fear of falling may be the basis of a
medi cal synptom

A witten order fromthe attendi ng physician that contains
statenents and determ nations regardi ng nmedi cal synptons is
sufficient evidence of the nedical necessity of the physical

restraint.
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(6) Wen determning nursing facility conpliance wth state
and federal standards for the use of physical restraints, the
State Board of Health is bound by the statenents and
determ nations contained in the attendi ng physician's order
regardi ng nedi cal synptonms. For purposes of this order, "nedica
synptons” include the request by a conpetent resident, famly
menber of a resident who is not conpetent, or |egally appointed
conservator or guardian that the facility provide a physical
restraint in order to enhance the physical safety of the resident.

SECTION 34. This act shall take effect and be in force from
and after July 1, 2004.
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