M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By:

OCO~NOUITRAWNE

Senat or (s) Ross To: Judiciary, Division A

SENATE BI LL NO. 2553

AN ACT TO REVI SE THE M SSI SSI PPl BUSI NESS CORPORATI ON ACT; TO
AMEND SECTI ON 79-4-1.20, M SSI SSI PPl CODE OF 1972, TO REVI SE
FI LI NG REQUI REMENTS FOR DOCUMENTS; TO AMEND SECTI ON 79-4- 1. 40,
M SSI SSI PPl CODE OF 1972, TO REVI SE DEFI NI TI ONS FOR THE ACT; TO
AMEND SECTI ON 79-4-2.02, M SSISSI PPl CODE OF 1972, TO REVI SE
REQUI REMENTS FOR ARTI CLES OF | NCORPORATI ON; TO AMEND SECTI ONS
79-4-6.01 AND 79-4-6.02, M SSISSI PPl CODE OF 1972, TO REVI SE
AUTHORI ZATI ON, CLASSES AND SERI ES OF SHARES; TO REPEAL SECTI ON
79-4-6.24, M SSISSI PPl CODE OF 1972, VWH CH SETS FORTH PROVI SI ONS
RELATI NG TO THE | SSUANCE OF RI GHTS, OPTI ONS AND WARRANTS; TO AMEND
SECTI ON 79-4-10. 05, M SSI SSI PPl CODE OF 1972, TO CORRECT | NTERNAL
REFERENCES FOR AMENDVENT OF THE ARTI CLES OF | NCORPORATI ON BY THE
BOARD OF DI RECTORS; TO AMEND SECTI ON 79-4-10. 06, M SSI SSI PPl CODE
OF 1972, TO REVI SE PROVI SI ONS RELATI NG TO AMENDVENT OF THE
ARTI CLES OF | NCORPORATI QN;, TO AMEND SECTI ON 79-4-11. 02,
M SSI SSI PPl CODE OF 1972, TO REVI SE THE PROVI SI ONS CONCERNI NG
DEPENDENT TERMS | N A PLAN OF MERGER;, TO AMEND SECTI ON 79-4-11. 03,
M SSI SSI PPl CODE OF 1972, TO REVI SE THE PROVI SI ONS CONCERNI NG
DEPENDENT TERMS | N A PLAN OF SHARE EXCHANGE; TO AMEND SECTI ON
79-4-14.07, M SSISSI PPl CODE OF 1972, TO CORRECT | NTERNAL
REFERENCES; TO REPEAL SECTI ON 79-4-15.20 M SSI SSI PPI CODE OF 1972,
VH CH SETS FORTH PROVI SI ONS RELATI NG TO THE W THDRAWAL OF FOREI GN
CORPORATI ONS; TO AMEND SECTI ON 79-4-16. 01, M SSI SSI PPI CODE OF
1972, TO REVI SE PROVI SI ONS REGARDI NG CORPCRATE RECORDS; AND FOR
RELATED PURPCSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 79-4-1.20, M ssissippi Code of 1972, is
amended as foll ows:

79-4-1.20. (a) A docunent nust satisfy the requirenents of
this section, and of any other section that adds to or varies
these requirenents, to be entitled to filing by the Secretary of
State.

(b) Section 79-4-1.01 et seqg. nust require or permt filing
the docunent in the office of the Secretary of State.

(c) The docunment nust contain the information required by

Section 79-4-1.01 et seq. It may contain other information as
wel | .
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(d) The docunent nust be typewitten or printed, or, if
electronically transmtted, it nmust be in a format that can be
retrieved or reproduced by the Secretary of State in typewitten
or printed form

(e) The docunment nust be in the English |anguage. A
corporate nane need not be in English if witten in English
| etters or Arabic or Roman nunerals, and the certificate of
exi stence required of foreign corporations need not be in English
i f acconpani ed by a reasonably authenticated English transl ation.

(f) The docunment nust be executed:

(1) By the chairman of the board of directors of a
donestic or foreign corporation, by its president, or by another
of its officers;

(2) |If directors have not been selected or the
corporation has not been formed, by an incorporator; or

(3) If the corporation is in the hands of a receiver,
trustee or other court-appointed fiduciary, by that fiduciary.

(g) The person executing the docunent shall sign it and
state beneath or opposite his signature his nanme and the capacity
in which he signs. The docunent may but need not contain a

corporate seal, an attestation, acknow edgnent or verification. A

docunent required or permtted to be filed under this chapter
whi ch contains a copy of a signature, however made, is acceptable
for filing.

(h) If the Secretary of State has prescribed a mandatory
formfor the docunent under Section 79-4-1.21, the docunent nust
be in or on the prescribed form

(1) The document nust be delivered to the office of the
Secretary of State for filing. Delivery may be nmade by el ectronic
transm ssion if, to the extent and in the manner permtted by the
Secretary of State. If it is filed in typewitten or printed form

and not transmtted electronically, the Secretary of State nmay
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requi re one exact or conformed copy to be delivered with the
docunent except as provided in Sections 79-4-5.03 and 79-4-15. 09.
(j) Wen the docunent is delivered to the office of the
Secretary of State for filing, the correct filing fee, and any
franchise tax, license fee, or penalty required to be paid
therewith by this section or any other |aw nust be paid or
provi sion for paynment nade in a manner permtted by the Secretary
of State.

(k) Whenever a provision of this chapter permts any of the

terms of a plan or a filed docunent to be dependent on facts

obj ectively ascertai nable outside the plan or filed docunent, the

foll om ng provisions apply:

(1) The manner in which the facts will operate upon the

terms of the plan or filed docunent shall be set forth in the plan

or filed document.

(2) The facts may include, but are not limted to:

(i) Any of the following that is available in a

national ly recogni zed news or information nmediumeither in print

or electronically: statistical or market indices, market prices

of any security or group of securities, interest rates, currency

exchange rates, or simlar economc or financial data,

(i) A determ nation or action by any person or

body, including the corporation or any other party to a plan or

filed docunent; or

(iii1) The terns of, or actions taken under, an

agreenent to which the corporation is a party, or any other

agreenent or docunent.

(3) As used in this subsection:

(i) "Filed docunent” neans a docunent filed with

the Secretary of State under any provision of this chapter except

Chapter 15 or Section 16.21; and

(ii) "Plan" neans a plan of donestication,

nonprofit conversion, entity conversion, nerger or share exchange.
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(4) The follow ng provisions of a plan or filed

docunent may not be nade dependent on facts outside the plan or

filed docunent:

(i) The nane and address of any person required in

a filed docunent.

(ii) The registered office of any entity required

in a filed docunment.

(i1i1) The registered agent of any entity required

in a filed document.

(iv) The nunber of authorized shares and

desi gnation of each class or series of shares.

(v) The effective date of a filed docunent.

(vi) Any required statenent in a filed docunent of

the date on which the underlying transaction was approved or the

manner in which that approval was given.

(5) If a provision of a filed docunent is nade

dependent on a fact ascertainable outside of the filed docunent,

and that fact is not ascertainable by reference to a source

descri bed in subsection (k)(2)(i) or a docunent that is a matter

of public record, or the affected sharehol ders have not received

notice of the fact fromthe corporation, then the corporation

shall file wwth the Secretary of State articles of anendnent

setting forth the fact pronptly after the tinme when the fact

referred to is first ascertai nable or thereafter changes.

Articles of amendnent under this subsection (k)(5) are deened to

be authorized by the authorization of the original filed docunent

or plan to which they relate and may be filed by the corporation

w thout further action by the board of directors or the

shar ehol der s.

SECTION 2. Section 79-4-1.40, M ssissippi Code of 1972, is
anended as foll ows:

79-4-1.40. In Section 79-4-1.01 et seq.:
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(1) "Articles of incorporation" include anended and
restated articles of incorporation and articles of nerger.

(2) "Authorized shares" neans the shares of all classes
a donestic or foreign corporation is authorized to issue.

(3) "Conspicuous" neans so witten that a reasonabl e
person agai nst whomthe witing is to operate should have noticed
it. For exanple, printing in italics or boldface or contrasting
color, or typing in capitals or underlined, is conspicuous.

(4) "Corporation" or "donestic corporation” neans a
corporation for profit, which is not a foreign corporation,

i ncor porat ed under or subject to the provisions of Section
79-4-1.01 et seq.

(5) "Deliver"” or "delivery" nmeans any nethod of
delivery used in conventional conmmercial practice, including
delivery by hand, mail, commercial delivery and electronic
transm ssi on.

(6) "Distribution" nmeans a direct or indirect transfer
of noney or other property (except its own shares) or incurrence
of indebtedness by a corporation to or for the benefit of its
sharehol ders in respect of any of its shares. A distribution may
be in the formof a declaration or paynent of a dividend; a
purchase, redenption or other acquisition of shares; a
di stribution of indebtedness; or otherw se.

(7) "Effective date of notice" is defined in Section
79-4-1.41.

(8 "Electronic transm ssion” or "electronically
transmtted" means any process of comrunication not directly
i nvol ving the physical transfer of paper that is suitable for the
retention, retrieval and reproduction of information by the
recipient.

(9) "Enployee" includes an officer but not a director.

A director may accept duties that nmake him al so an enpl oyee.
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(10) "Entity" includes corporation and foreign
corporation; not-for-profit corporation; profit and not-for-profit
uni ncor por ated associ ati on; business trust, estate, partnershinp,
trust and two (2) or nore persons having a joint or comon
econom c interest; and state, United States and foreign
gover nnment .

(11) "Facts objectively ascertai nable" outside of a

filed docunent or plan is defined in Section 79-4-1.20(Kk).

(12) "Filing entity" means an other entity that is of a

type that is created by filing a public organic docunent.

(13) "Foreign corporation” nmeans a corporation for
profit incorporated under a | aw other than the law of this state.

(14) "Governnental subdivision" includes authority,
county, district and nunicipality.

(15) "Includes" denotes a partial definition.

(16) "Individual" includes the estate of an inconpetent
or deceased individual.

(17) "Means" denotes an exhaustive definition.

(18) "Notice" is defined in Section 79-4-1.41.

(19) "Person" includes individual and entity.

(20) "Principal office" means the office (in or out of
this state) so designated in the annual report where the principal
executive offices of a donestic or foreign corporation are
| ocat ed.

(21) "Proceeding"” includes civil suit and crimnal,
adm ni strative and investigatory action.

(22) "Record date" neans the date established under
Article 6 or 7 on which a corporation determnes the identity of
its sharehol ders and their sharehol di ngs for purposes of Section
79-4-1.01 et seq. The determ nations shall be made as of the
cl ose of business on the record date unless another tine for doing

so is specified when the record date is fixed.
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(23) "Secretary" means the corporate officer to whom
the board of directors has del egated responsibility under Section
79-4-8.40(c) for custody of the mnutes of the neetings of the
board of directors and of the sharehol ders and for authenticating
records of the corporation.

(24) "Shares" mean the unit into which the proprietary
interests in a corporation are divided.

(25) "Sharehol der” nmeans the person in whose nane
shares are registered in the records of a corporation or the
beneficial owner of shares to the extent of the rights granted by
a nomnee certificate on file with a corporation.

(26) "Sign" or "signature" includes any manual,
facsimle, conforned or electronic signature.

(27) "State," when referring to a part of the United
States, includes a state and commonweal th (and their agencies and
government al subdivisions) and a territory, and insular possession
(and their agencies and governnental subdivisions) of the United
St at es.

(28) "Subscriber" means a person who subscribes for
shares in a corporation, whether before or after incorporation.

(29) "United States" includes district, authority,
bureau, comm ssion, departnment and any ot her agency of the United
St at es.

(30) "Voting group" neans all shares of one or nore
cl asses or series that under the articles of incorporation or
Section 79-4-1.01 et seq. are entitled to vote and be counted
together collectively on a matter at a neeting of sharehol ders.
Al'l shares entitled by the articles of incorporation or Section
79-4-1.01 et seq. to vote generally on the natter are for that
pur pose a single voting group.

(31) "Voting power" nmeans the current power to vote in

the election of directors.
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SECTION 3. Section 79-4-2.02, M ssissippi Code of 1972, is
amended as foll ows:

79-4-2.02. (a) The articles of incorporation nust set
forth:

(1) A corporate nane for the corporation that satisfies
the requirenents of Section 79-4-4.01;

(2) The nunmber of shares the corporation is authorized
to issue and any information concerning the authorized shares as
requi red by Section 79-4-6.01;

(3) The street address of the corporation's initial
regi stered office and the nanme of its initial registered agent at
that office; and

(4) The nane and address of each incorporator.

(b) The articles of incorporation may set forth:

(1) The names and addresses of the individuals who are
to serve as the initial directors;

(2) Provisions not inconsistent with | aw regardi ng:

(1) The purpose or purposes for which the
corporation is organi zed;

(1i1) Managi ng the business and regul ating the
affairs of the corporation;

(tii1) Defining, limting and regul ating the powers
of the corporation, its board of directors and sharehol ders; and

(itv) A par value for authorized shares or classes
of shares;

(3) Any provision that under Section 79-4-1.01 et seq.
is required or permtted to be set forth in the byl aws;

(4) A provision elimnating or limting the liability
of a director to the corporation or its shareholders for noney
damages for any action taken, or any failure to take any acti on,
as a director, except liability for:

(1) The amount of a financial benefit received by

a director to which he is not entitled;

S. B. No. 2553 *SS26/R612*
04/ SS26/ R612
PAGE 8



264
265
266
267
268
269
270
271
272
273
274
275
276
277
278
279
280
281
282
283
284
285
286
287
288
289
290
291
292
293
294
295
296

(i1i) An intentional infliction of harmon the
corporation or the sharehol ders;
(ti1) A wviolation of Section 79-4-8.33; or
(tv) An intentional violation of crimnal |aw, and
(5) A provision permtting or making obligatory
indemmification of a director for liability as defined in Section
79-4-8.50(5) to any person for any action taken, or any failure to
take any action, as a director, except liability for:
(1) Receipt of a financial benefit to which he is
not entitl ed,;
(i1i) Anintentional infliction of harmon the
corporation or its sharehol ders;
(ti1) A violation of Section 79-4-8.33; or
(iv) An intentional violation of crimnal |aw
(c) The articles of incorporation need not set forth any of
the corporate powers enunerated in Section 79-4-1.01 et seq.
(d) For the purposes of this section, a "director" shal
i ncl ude any person vested with the discretion or powers of a
di rector under Section 79-4-7.32.

(e) Provisions of the articles of incorporation nay be made

dependent upon facts objectively ascertainabl e outside the

articles of incorporation in accordance with Section 79-4-1.20(Kk).

SECTION 4. Section 79-4-6.01, M ssissippi Code of 1972, is
anended as foll ows:
79-4-6.01. (a) The articles of incorporation nust set forth

any cl asses of shares and series of shares within a class, and the

nunber of shares of each class and series, that the corporation is

authorized to issue. |If nore than one (1) class or series of
shares is authorized, the articles of incorporation nust prescribe

a di stinguishing designation for each class or series and nust

describe, prior to the issuance of shares of a class or series,

the terns, including the preferences, rights, and limtations of

that class or series. Except to the extent varied as permtted by
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this section, all shares of a class or series nust have terns,

i ncluding preferences, rights and limtations that are identical
wi th those of other shares of the sane class or series.
(b) The articles of incorporation nmust authorize:
(1) One or nore classes or series of shares that
toget her have unlimted voting rights, and
(2) One or nore classes or series of shares (which may
be the sane class or classes as those with voting rights) that
together are entitled to receive the net assets of the corporation
upon di ssol ution.
(c) The articles of incorporation nmay authorize one or nore
cl asses or series of shares that:
(1) Have special, conditional or limted voting rights,

or no right to vote, except to the extent otherw se provided by

Section 79-4-1.01 et seq.;

(2) Are redeemable or convertible as specified in the
articles of incorporation (i) at the option of the corporation,
t he sharehol der or another person or upon the occurrence of a
specified event; (ii) for cash, indebtedness, securities or other

property; and (iii) at prices and in anounts specified or

determ ned in accordance with a * * * fornula * * *;

(3) Entitle the holders to distributions calculated in
any manner, including dividends that may be cumul ati ve,
noncunul ative or partially cunul ative; or

(4) Have preference over any other class or series of
shares with respect to distributions, including * * *
di stributions upon the dissolution of the corporation.

(d) * * * Ternms of shares may be nmade dependent upon facts

obj ectively ascertainable outside the articles of incorporation in

accordance wth Section 79-4-1.20(Kk).

(e) Any of the terns of shares may vary anong hol ders of the

sanme class or series so long as such variations are expressly set

forth in the articles of incorporation.
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(f) The description of the preferences, rights and

limtations of classes or series of shares * * * in subsection (c)

i s not exhaustive.

SECTION 5. Section 79-4-6.02, M ssissippi Code of 1972, is
amended as foll ows:

79-4-6.02. (a) |If the articles of incorporation so provide,

the board of directors is authorized w thout sharehol der approval,

to:

(1) dassify any unissued shares into one or nore

cl asses or into one or nore series wthin a class;

(2) Reclassify any unissued shares of any class into

one or nore classes or into one or nore series within one or nore

cl asses; or

(3) Reclassify any uni ssued shares of any series of any

class into one or nore classes or into one or nore series within a

cl ass.

(b) If the board of directors acts pursuant to subsection

(a), it nmust determne the terns, including the preferences,

rights and limtations, to the same extent * * * permtted under
Section 79-4-6.01 of:

(1) Any class of shares before the issuance of any
shares of that class, or

(2) Any series within a class before the issuance of
any shares of that series.

* * %

(c) Before issuing any shares of a class or series created

under this section, the corporation nmust deliver to the Secretary

of State for filing articles of amendnent setting forth the terns

determ ned under subsection (a).

* * %

SECTION 6. Section 79-4-6.24, M ssissippi Code of 1972,
whi ch sets forth provisions relating to the issuance of rights,
options and warrants, is repeal ed.
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SECTION 7. Section 79-4-10.05, M ssissippi Code of 1972, is
amended as fol |l ows:

79-4-10.05. Unless the articles of incorporation provide
ot herwi se, a corporation's board of directors nay adopt anmendnents
to the corporation's articles of incorporation w thout sharehol der
approval :

(1) To extend the duration of the corporation if it was
incorporated at a tinme when limted duration was required by | aw,

(2) To delete the nanes and addresses of the initial
di rectors;

(3) To delete the nanme and address of the initial
regi stered agent or registered office, if a statenent of change is
on file with the Secretary of State;

(4) If the corporation has only one (1) class of shares
out st andi ng:

(a) To change each issued and uni ssued authori zed
share of the class into a greater nunber of whole shares of that
cl ass; or

(b) To increase the nunber of authorized shares of
the class to the extent necessary to permt the issuance of shares
as a share dividend,

(5) To change the corporate nane by substituting the
word "corporation,"” "incorporated,” "conpany," "limted" or the
abbreviation "corp.," "inc.," "co." or "ltd." for a simlar word
or abbreviation in the nanme, or by adding, deleting or changing a
geogr aphical attribution for the nane;

(6) To reflect a reduction in authorized shares, as a
result of the operation of Section 79-4-6.31(b), when the
corporation has acquired its own shares and the articles of
i ncorporation prohibit the reissue of the acquired shares;

(7) To delete a class of shares fromthe articles of
incorporation, as a result of the operation of Section

79-4-6.31(b), when there are no remai ning shares of the class
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because the corporation has acquired all shares of the class and
the articles of incorporation prohibit the reissue of the acquired
shares; or

(8) To make any change expressly permtted by Section

79-4-6.02(a) or (b) to be made wi t hout sharehol der approval.

SECTION 8. Section 79-4-10.06, M ssissippi Code of 1972, is
amended as foll ows:
79-4-10.06. After an anendnent to the articles of
i ncor poration has been adopted and approved in the manner required
by the M ssissippi Business Corporation Act and by the articles of
i ncorporation, the corporation shall deliver to the Secretary of
State, for filing, articles of amendnent, which shall set forth:
(1) The nane of the corporation;
(2) The text of each anendnent adopted, or the

information required by Section 79-4-1.20(k)(5);

(3) |If an anmendnent provides for an exchange,
reclassification or cancellation of issued shares, provisions for
i mpl enenting the amendnent (if not contained in the anendnment

itself), which may be nade dependent upon facts objectively

ascertai nable outside the articles of amendnent in accordance with

Section 79-4-1.20(k);

(4) The date of each anendnent's adoption; and
(5 If an anmendnent:

(a) Was adopted by the incorporators or board of
directors w thout sharehol der approval, a statenent that the
anendnent was duly approved by the incorporators or by the board
of directors, as the case may be, and that sharehol der approval
was not required;

(b) Required approval by the sharehol ders, a
statenent that the anendnent was duly approved by the sharehol ders
in the manner required by the M ssissippi Business Corporation Act

and by the articles of incorporation; or
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(c) 1Is being filed pursuant to Section

79-4-1.20(k)(5), a statenent to that effect.

SECTION 9. Section 79-4-11.02, M ssissippi Code of 1972, is
amended as fol |l ows:

79-4-11.02. (a) One or nore donestic corporations nay nerge
with a donestic or foreign corporation or other entity pursuant to
a plan of nerger.

(b) A foreign corporation, or a donestic or foreign other
entity, may be a party to the nerger, or may be created by the
terms of the plan of nerger, only if:

(1) The nmerger is permtted by the | aws under which the
corporation or other entity is organized or by which it is
gover ned; and

(2) In effecting the nerger, the corporation or other
entity conplies with such laws and wwth its articles of
i ncorporation or organizational docunents.

(c) The plan of nerger mnust include:

(1) The name of each corporation or other entity that
will nmerge and the name of the corporation or other entity that
will be the survivor of the nerger;

(2) The terns and conditions of the nerger;

(3) The manner and basis of converting the shares of
each nmerging corporation and interest of each nmerging other entity
into shares or other securities, interests, obligations, rights to
acquire shares or other securities, cash, other property, or any
conbi nati on of the foregoing;

(4) The articles of incorporation of any corporation,
or the organi zational docunents of any other entity to be created
by the nerger, or if a new corporation or other entity is not to
be created by the nerger, any anendnents to the survivor's
articles of incorporation, or organizational docunents; and

(5) Any other provisions required by the | aws under

whi ch any party to the nmerger is organized or by which it is
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governed, or by the articles of incorporation or organizational
docunents of any such party.

(d) * ** Ternms of a plan of nerger may be made dependent on

facts objectively ascertainable outside the plan in accordance

wth Section 79-4-1.20(k). * * *

(e) The plan of nerger may al so include a provision that the
pl an may be anended prior to filing the articles of nerger with
the Secretary of State, provided that if the sharehol ders of a
donestic corporation that is a party to the nerger are required or
permtted to vote on the plan, the plan nust provide that
subsequent to approval of the plan by such sharehol ders the plan
may not be anended to:

(1) Change the amount or kind of shares or other
securities, interests, obligations, rights to acquire shares or
ot her securities, cash, or other property to be received by the
sharehol ders of or owners of interests in any party to the nerger
upon conversion of their shares or interests under the plan;

(2) Change the articles of incorporation of any
corporation or the organizational documents of any other entity,
that will survive or be created as a result of the nerger, except
for changes permtted by Section 79-4-10.05 or by conparable
provi sions of the | aws under which the foreign corporation or
other entity is organized or governed; or

(3) Change any of the other terns or conditions of the
plan if the change woul d adversely affect such sharehol ders in any
mat eri al respect.

SECTI ON 10. Section 79-4-11.03, M ssissippi Code of 1972, is
amended as foll ows:

79-4-11.03. (a) Through a share exchange:

(1) A donestic corporation nmay acquire all of the
shares of one or nore classes or series of shares of another
donestic or foreign corporation, or all of the interests of one or

nore classes or series of interests of a domestic or foreign other
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entity, in exchange for shares or other securities, interests,
obligations, rights to acquire shares or other securities, cash,

ot her property, or any conbination of the foregoing, pursuant to a
pl an of share exchange; or

(2) Al of the shares of one or nore classes or series
of shares of a donestic corporation may be acquired by anot her
donmestic or foreign corporation or other entity, in exchange for
shares or other securities, interests, obligations, rights to
acquire shares or other securities, cash, other property, or any
conbi nation of the foregoing, pursuant to a plan of share
exchange.

(b) A foreign corporation, or a donestic or foreign other
entity, may be a party to the share exchange only if:

(1) The share exchange is permtted by the | aws under
whi ch the corporation or other entity is organized or by which it
is governed; and

(2) In effecting the share exchange, the corporation or
other entity conplies with such laws and with its articles of
i ncorporation or organizational docunents.

(c) The plan of share exchange nust i ncl ude:

(1) The name of each corporation or other entity whose
shares or interests wll be acquired and the nane of the
corporation or other entity that will acquire those shares or
i nterests;

(2) The terns and conditions of the share exchange;

(3) The manner and basis of exchangi ng shares of a
corporation or interests in an other entity whose shares or
interests will be acquired under the share exchange into shares or
ot her securities, interests, obligations, rights to acquire shares
or other securities, cash, other property, or any conbination of
t he foregoing; and

(4) Any other provisions required by the | aws under

whi ch any party to the share exchange is organized or by the
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articles of incorporation or organizational docunents of any such

party.

(d) * ** Ternms of a plan of share exchange may be nade

dependent on facts objectively ascertainable outside the plan in

accordance wth Section 79-4-1.20(k). * * *

(e) The plan of share exchange may al so include a provision
that the plan may be anended prior to filing of the articles of
share exchange with the Secretary of State, provided that if the
shar ehol ders of a domestic corporation that is a party to the
share exchange are required or permtted to vote on the plan, the
pl an nmust provide that subsequent to approval of the plan by such
sharehol ders the plan may not be anmended to:

(1) Change the anmount or kind of shares or other
securities, interests, obligations, rights to acquire shares or
ot her securities, cash, or other property to be issued by the
corporation or to be received by the sharehol ders of or owners of
interests in any party to the share exchange in exchange for their
shares or interests under the plan; or

(2) Change any of the ternms or conditions of the plan
if the change woul d adversely affect such sharehol ders in any
mat eri al respect.

(f) Section 79-4-11.03 does not Iimt the power of a
donestic corporation to acquire shares of another corporation or
interests in another entity in a transaction other than a share
exchange.

SECTION 11. Section 79-4-14.07, M ssissippi Code of 1972, is
amended as foll ows:

79-4-14.07. (a) A dissolved corporation may al so publish
notice of its dissolution and request that persons with clains
agai nst the dissolved corporation present themin accordance with
t he noti ce.

(b) The notice nust:
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(1) Be published one (1) tine in a newspaper of general
circulation in the county where the dissol ved corporation's
principal office (or, if none inthis state, its registered
office) is or was | ast |ocated;

(2) Describe the information that nust be included in a
claimand provide a nmailing address where the claimmay be sent;
and

(3) State that a claimagainst the dissolved
corporation will be barred unless a proceeding to enforce the
claimis commenced within three (3) years after the publication of
t he noti ce.

(c) If the dissolved corporation publishes a newspaper
notice in accordance with subsection (b), the claimof each of the
followng claimants is barred unless the claimant conmences a
proceedi ng to enforce the claimagainst the dissolved corporation
within the |l esser of three (3) years after the publication date of
t he newspaper notice, or any other applicable limtations period
establ i shed by applicable |aw

(1) A claimant who was not given witten notice under
Section 79-4-14.06;

(2) A claimant whose claimwas tinely sent to the
di ssol ved corporation but not acted on;

(3) A claimant whose claimis contingent or based on an
event occurring after the effective date of dissolution.

(d) Aclaimthat is not barred by Section 79-4-14.06(c) or
Section 79-4-14.07(c) may be enforced:

(1) Against the dissolved corporation, to the extent of
its undistributed assets; or

(2) Except as provided in Section 79-4-14.08(d), if the
assets have been distributed in |iquidation, against a sharehol der
of the dissolved corporation to the extent of the sharehol der's
pro rata share of the claimor the corporate assets distributed to

t he shareholder in |iquidation, whichever is less, but a
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shareholder's total liability for all clainms under this section
may not exceed the total anmount of assets distributed to the
shar ehol der .

SECTI ON 12. Section 79-4-15.20, M ssissippi Code of 1972,
whi ch sets forth provisions relating to the wi thdrawal of foreign
corporations, is repeal ed.

SECTI ON 13. Section 79-4-16.01, M ssissippi Code of 1972, is
amended as fol |l ows:

79-4-16.01. (a) A corporation shall keep as pernanent
records mnutes of all neetings of its sharehol ders and board of
directors, a record of all actions taken by the sharehol ders or
board of directors without a neeting, and a record of all actions
taken by a commttee of the board of directors in place of the
board of directors on behalf of the corporation.

(b) A corporation shall maintain appropriate accounting
records.

(c) A corporation or its agent shall maintain a record of
its shareholders, in a formthat permts preparation of a |list of
the names and addresses of all sharehol ders, in al phabetical order
by class of shares show ng the nunber and class of shares held by
each.

(d) A corporation shall maintain its records in witten form
or in another form capable of conversion into witten formw thin
a reasonable tine.

(e) A corporation shall keep a copy of the follow ng records
at its principal office:

(1) Its articles or restated articles of incorporation,

all amendnments to themcurrently in effect and any notices to

sharehol ders referred to in Section 79-4-1.20(k)(5) regarding

facts on which a filed docunent is dependent;

(2) |Its bylaws or restated bylaws and all anmendnments to

themcurrently in effect;
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(3) Resolutions adopted by its board of directors
creating one or nore classes or series of shares, and fixing their
relative rights, preferences and Iimtations, if shares issued
pursuant to those resolutions are outstanding;

(4) The mnutes of all sharehol ders' neetings, and
records of all action taken by sharehol ders without a neeting, for
the past three (3) years;

(5 Al witten conmunications to sharehol ders
generally within the past three (3) years, including the financial
statenents furnished for the past three (3) years under Section
79-4-16. 20;

(6) A list of the names and business addresses of its
current directors and officers; and

(7) Its nost recent annual report delivered to the
Secretary of State under Section 79-4-16.22.

SECTION 14. This act shall take effect and be in force from

and after July 1, 2004.
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