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Senat or (s) Hewes, C arke To: Fees, Salaries and
Adm ni stration;

Appropriations

SENATE BI LL NO. 2543

AN ACT TO CREATE THE EFFI Cl ENCY | N GOVERNVENT ACT; TO DECLARE
LEG SLATI VE | NTENT; TO DEFI NE CERTAI N TERMS; TO PROH BI T ANY
AGENCY FROM PERFORM NG GOVERNMENT COMVERCI AL OR | NDUSTRI AL
ACTI VI TI ES EXCEPT | N ACCORDANCE WTH THI S ACT; TO ESTABLI SH
WWORKI NG GROUPS TO EVALUATE CURRENT ACTI VI TI ES, COCRDI NATE MAKE OR
BUY ANALYSES AND | MPLEMENT RECOVMENDATI ONS FOR GREATER EFFI ClI ENCY,;
TO REQUI RE EACH AGENCY TO PREPARE AN | NVENTORY OF ALL | N-HOUSE
GOVERNMENT COMVERCI AL OR | NDUSTRI AL ACTI VI TIES; TO AUTHORI ZE THE
STATE AUDI TOR, AS AN ELEMENT OF REGULAR AUDI TS, TO I NCLUDE AN
ASSESSVENT OF AN AGENCY OR MUNI CI PALI TY' S | MPLEMENTATI ON OF THI S
ACT; AND FOR RELATED PURPCSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. This act may be cited as the Efficiency In

Gover nnent Act.

SECTION 2. It is the public policy of the state to provide

t he highest quality services at the | owest possible cost to

t axpayers. Efficiency cannot be achi eved, however, if governnent
is permtted to act as a nonopoly, with no conpetitive incentive
to reduce costs or inprove services. |In order to achieve
conpetition and efficiency, decisions about how services should be
provi ded nust be governed by three (3) fundamental principles:

(a) The government should not be in the business to
conpete with private sector services. Governnent should | ook
first to the private sector to provide the goods and services that
t he public needs.

(b) Certain functions are inherently governnental.
These activities are intimately related to the public interest.

(c) Wen activities are not clearly governnenta
functions, the governnent should conduct a rigorous conparison of
private sector costs and in-house costs.

SECTION 3. As used in this act:
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(a) "Agency" neans any departnent, board, bureau,
comm ssion, division, office council, commttee or officer of the
state, public benefit corporation or public authority at |east one
(1) of those nenbers is appointed by the Governor.

(b) "Comrercial source" neans any not-for-profit or
private sector entity.

(c) "Conversion" nmeans the transfer of work from a
governnment commercial or industrial activity to performance by a
private comrercial source under contract.

(d) "Expansion" neans the nodernization, replacenent,
upgrade, or involving additional capital investnent of One Hundred
Thousand Dol | ars ($100, 000.00) or nobre, or increasing operating
annual costs by Two Hundred Thousand Dol | ars ($200, 000. 00) or
nore; provided, however, the increase exceeds twenty percent (20%
of total investnent or annual operating costs. Consolidation of
two (2) or nore activities is not an "expansion" unless the
proposed total capital investnent or operating cost exceeds the
total fromthe individual activities by the amount of the
threshol d. An expansion which increases either capital investnent
or annual operating cost by one hundred percent (100% or nore is
a new start.

(e) "CGovernnment conmercial or industrial activity"
means an activity that is operated and managed by a state agency
and which provides a product or a service that could be obtained
froma private source.

(f) "CGovernnental function" neans a function which nust
be perforned i n-house due to a special relationship in executing
governnental responsibilities, such as functions involving the
di scretionary application of governnental authority. Such
functions include, but are not limted to, investigation,
prosecution and other judicial functions, the overall managenent
and direction of governnent prograns, selection of program

priorities, and regulatory activities.
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(g) "In-house activity" neans a good or service
provi ded by an agency.

(h) "Make or buy anal ysis" neans a good or service
provi ded by an agency.

(i) "New start" neans a new y-established governnent
commercial or industrial activity, including a transfer of work
fromcontract to in-house perfornmance. Also included is any
expansi on whi ch woul d i ncrease capital investnent or annual
operating cost by one hundred percent (100% or nore.

SECTION 4. (1) No agency shall performor engage in a

contract for governnment commercial or industrial activities,
except in accordance with the provisions of this act, or as
ot herwi se provided by | aw.

(2) Each agency shall retain full control of service
quantities, service specifications, standards and any other matter
denonstrably related to the delivery of a particular public good
or service in a manner consistent with the public interest.

(3) Each agency shall designate one (1) official, an
assi stant conm ssioner or the equal, who shall, wth the working
groups established pursuant to subsection (4) of this act:

(a) Coordinate the process of evaluating current
activities, expansions and new start proposals;

(b) Inplenent the required nake or buy anal yses; and

(c) Inplenent the recomrendati ons of the working
groups, established pursuant to this act, concerning whether the
good or service shall be delivered by in-house or conmerci al
sour ces.

(4) Agency enpl oyees shall be encouraged to participate in
the activities required by this act, and each agency shall create
a working group chaired by the designated official. In addition
to such official, the group shall consist of an equal nunber of

menbers representing managenent and an equal nunber representing
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all collective bargaining units which represent agency enpl oyees,
to devel op and inpl enent the process.

(5 An interagency task force, to consist of the State
Personnel Director, the Executive Director of the Departnent of
Fi nance and Adm nistration, two (2) executive directors of
agenci es selected by the Governor, and three (3) representatives
of collective bargaining units representing state enpl oyees shal
review i ssues relating to enployee adjustnents resulting fromthe
i npl ementation of this act, and shall devel op procedures to
m nim ze enpl oyee di sl ocati ons.

(6) Each agency shall create a working group consisting of
equal nunbers representing managenent and all collective
bargai ning units representing enpl oyees, to address enpl oyee
concerns relating to the inpact of conversions of governnent
commercial or industrial activities fromin-house to comerci al
providers. Goups shall develop policies to mnimze worker
di sl ocations refuting fromsuch conversions through such
approaches as the use of reassignnent, retraining and attrition,
and shall consider such other enpl oyee concerns as are brought
before them

(7) The Departnent of Finance and Adm ni stration shal
provi de technical assistance to agencies in inplenenting the
provision of this act. Functions of the departnent shall include,
but not be Iimted to:

(a) Preparing a nonexclusive list of activities which
are comrercial or industrial, to be nade available to al
agenci es; and

(b) Advising agencies on cost anal ysis issues.

SECTION 5. (1) Each agency shall prepare an inventory of

all in-house governnent commercial or industrial activities.
(2) Every year, at least five percent (5% of an agency’s
i n-house governnment commercial and industrial activities shall be

revi ewed.
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(a) Each agency shall determ ne goals and standards for
activities under review.

(b) Each agency shall consider alternative nethods for
performng in-house activities with effectiveness and
cost-efficiency as primary concerns.

(c) Each agency shall determ ne, for each in-house
activity, whether these are known commerci al sources.

(3) |If the agency determnes that there is potential that a
private commercial source can performthe activity the agency
shal |l pursue a request for petitions of interest.

(4) If the agency finds that there are no known private
commer ci al sources which can performan activity, it shal
initiate a petition of interest process.

(5) Such inventory shall be available for review by the
Departnent of Finance and Adm ni stration.

SECTION 6. (1) For each in-house governnment commercial, or

industrial activity of an agency, other than an activity exenpted
by this act, a comrercial source may submit a petition of interest
at any tinme. Upon receipt of an unsolicited petition of interest,
an agency shall schedule such an activity for review, as is
provided by this act, within twelve (12) nonths of receipt, an
agency nmay decline a petition where a petition regarding the sane
servi ces has been considered during the past twelve (12) nonths of
recei pt. An agency may decline a petition where a petition
regardi ng the sane service has been consi dered during the past
twelve (12) nonths. A nake or buy analysis is not required for
any public good or service for any period during which such public
good or service is to be provided under an existing conpetitive
contract.

(2) Each agency shall solicit petitions of interest for any
proposed expansions or new start activities for which there is no

known conmmerci al source.
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(3) At a mninum the agency shall solicit petitions
t hr ough:

(a) The procurenent opportunities newsletter of the
depart nent of econom c devel opnent; and

(b) A relevant trade or service journal

(4) Each petition of interest submtted by a commerci al
entity shall include:

(a) A description of the good or service the entity
offers to provide;

(b) A description of the entity' s financial capacity to
undertake this activity; and

(c) A description of the entity’ s technical ability to
provi de the good or service with references to identical, simlar
or relevant goods or services presently provided by the entity.

(5 Wthin sixty (60) days of receipt, the agency shal
determ ne whether there is sufficient reason to believe that an
entity has the financial and technical ability to provide the
public good or service.

(6) The agency may make one (1) of two (2) findings:

(a) \Where the agency determnes that the entity has
insufficient financial and technical ability to provide the good
or service, it shall issue a witten denial of the petition and
state its justification for such finding; or

(b) \Where the agency determ nes that there are
commercial sources with sufficient financial and technical ability
to provide a good or service, the agency shall proceed to conduct
a make or buy analysis. Such analysis shall be subject to the
requi renents of this act.

SECTION 7. (1) \Were an agency is aware of comrerci al

sources for a government commercial or industrial activity, a nmake
or buy analysis shall be perfornmed whenever an agency considers an
expansi on of an in-house activity or performance of a new start
activity in-house.
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(2) A make or buy analysis shall be perforned through
eval uation of bids or proposals which are solicited through a
conpetitive procedure fromcomercial sources and state agencies
in accordance with Sections 9 and 11 of this act.
(3) An agency may request the Departnent of Finance and
Adm ni stration to authorize in-house performance of a new
commercial of industrial activity or an expansion of an existing
i n-house governnment commercial or industrial activity wthout a
make or buy analysis where it denonstrates that:
(a) There is no conmercial source capable of providing
the product or service that is needed and that it has solicited a
petition of interest, as required by this act; or
(b) Use of a commercial source would cause an
unaccept abl e delay or disruption of essential prograns.
(4) The Departnent of Finance and Admi nistration shall make
a decision within thirty (30) days of receiving a docunented
expl anation fromthe rel evant agency where such agency seeks to
performa comrercial or industrial activity in-house. Such
docunent ati on shall i ncl ude:
(a) Delay or disruption explained specifically in terns
of cost, tine and performance neasures;
(b) Disruption shown to be of a lasting or unacceptable
nature. Transitory disruption caused by a change shall not be
sufficient cause.

SECTION 8. (1) Both agency and commerci al source cost

anal ysis shall be based on the sanme scope of work and the sanme
| evel of performance. A precise work statement with standards
that can be nonitored shall be required.

(2) The Departnent of Finance and Adm nistration shall be
required to determ ne standard cost factors, which shall be
applied by agencies perform ng analysis pursuant to this act.

(3) Cost conparisons shall be done by using fully allocated

costs.
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(a) Al significant costs, including, but not limted
to, fixed costs, variable costs, overhead costs, direct and
indirect costs shall be considered both for in-house and
nongover nnent al sour ces.

(b) The Departnent of Finance and Adm ni stration shal
revi ew agency cost conpari sons and shall determ ne whet her costing
was done using full cost conparisons.

(4) In the solicitation for bids fromcomercial sources for
wor kl oads of a continuing nature, unless otherw se inappropriate,
solicitations shall provide for pre-priced options for out-years.

(5) The Departnent of Finance and Adm ni stration shal
conpute a rate to be applied by agencies for the opportunity cost
of capital investnents and of the net proceeds fromthe potenti al
sale of capital assets, utilizing the best avail able date for
conparabl e commercial and industrial activities.

(6) Agencies shall not be required to conduct cost
conparisons for goods or services estimted for which annual
operation costs are estimated to be |l ess than One Hundred Dol | ars
($100. 00).

(a) Activities below such threshold should be perforned
by contract unless otherw se exenpted by this act.

(b) \Where there is reason to believe that inadequate
conpetition or other factors are causing commercial prices to be
unr easonabl e, a cost conparison may be conducted. However,
reasonable effort shall first be conducted to obtain satisfactory
prices fromexisting comrercial sources.

SECTION 9. (1) Any public good or service provided through

a conpetitive bidding process shall be subject to a new
conpetitive bidding process at |east every five (5) years. No
change in contract or renewal option paynment anmounts to a private
contractor or agency shall be nade except as provided in the
contract executed at the start of service. Paynent charges in

contracts shall be limted to indices, escal ators, deflators,
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changes in service | evel and other expressly stated or cal cul able
anounts, consistent with the proposal of the private contractor or
agency awarded the contract.

(2) In no case shall a good or service which has been
procured through a conpetitive process be procured from an
external source or returned to in-house perfornmance w t hout
conducting the nmake or buy analysis required by this act.

(3) For any positions made available as a result of a
conversion froman in-house activity to one provided by a
commerci al source, the commercial sources shall first consider
persons who were laid off from public enploynment because of such
conver si on.

(4) An agency may not establish any requirement relating to
conditions of enploynent of contracted enpl oyees other than those
requi red by applicable state and federal |aws.

(5) Under no circunstances shall an agency increase paynent
to an in-house or private provider of services except as is
explicitly stated in the terns of the contract.

SECTION 10. (1) The State Auditor, as an elenent of the

regul ar audits of agency activities, shall include an assessnent
of :
(a) Progress on inplenentation of this act;
(b) Conpliance with the conpetitive proposal
requi renent;
(c) Conpliance with fully allocated cost requirenent;
(d) Level of contract conpliance by private
contractors;
(e) Cost of such conpliance;

(f) Wether such costs will be recurring or reduced;

and

(g) The costs and benefits of further efforts to
privatize.
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SECTION 11. (1) The Director of the Departnent of Finance

and Adm nistration shall establish a procedure for admnistrative
review of determ nations in accordance with the requirenents of
the state adm ni strative procedure act. This procedure will only
be used to resolve questions of determ nations between in-house
and contract performance, and shall not apply to questions
concerning award to a contractor in preference to another
contractor. Upon witten request froma directly affected party
raising a specific objection, the appeals procedure wll provide
for:

(a) An independent, objective review of the initial
determ nation and the rational e upon which the decision was based;
and

(b) An expeditious determnation, wthin thirty (30)
days.

(2) The appeals procedure is intended to provide an
adm ni strative safeguard to assure that agency decisions are fair,
equi table and in accordance with established policy.

(3) Since the appeal procedure is intended to protect the
rights of all affected parties (state enployees and their
representative organi zati ons, contractors and contract enpl oyees
and their representatives) the procedure and agency determ nations
may not be subject to negotiation, arbitration or agreenments with
any one (1) of those parties.

(4) Any decision of the Director of the Departnent of
Fi nance and Adm ni stration shall be final and shall be subject to
judicial review

SECTION 12. This act shall take effect and be in force from

and after July 1, 2004.
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