M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By:

ol
RPOOWONOURAWNE

W W N NN NN NNDNDNNR PR RPB B B B R
B O © W ~N o U1 A W N P O © 0 ~N O O » W N

Senator(s) Al britton To: Judiciary, Division B

SENATE BILL NO 2466
(As Passed the Senate)

AN ACT TO AMEND SECTI ON 99-43-3, M SSI SSI PPI CODE OF 1972, TO
REVI SE THE CRI M NAL OFFENSES WHI CH TRI GGER THE PROTECTI ONS OFFERED
TO VI CTI M5 UNDER THE ACT; TO AVEND SECTI ON 99-43-37, M SS| SSI PP
CODE OF 1972, TO CLARIFY LEGQ SLATI VE | NTENT UNDER THE CRI ME
VICTIMS' BILL OF RIGATS THAT CRI ME VI CTI MS MAY SUBM T BOTH A
VIRI TTEN STATEMENT AND TESTI FY ORALLY; TO AMEND SECTI ONS 99-41-3,
99-41-5, 99-41-7, 99-41-9, 99-41-11, 99-41-13, 99-41-1/7, 99-41-27,
99-41-29 AND 99-41-31, M SSISSI PPl CODE OF 1972, TO TRANSFER THE
ADM NI STRATI ON OF THE M SSI SSI PPl CRI VE VI CTI M5'  COVPENSATI ON ACT
FROM THE DEPARTMENT OF FI NANCE AND ADM NI STRATI ON TO THE ATTORNEY
GENERAL' S OFFI CE; AND FOR RELATED PURPCSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 99-43-3, M ssissippi Code of 1972, is
amended as foll ows:

99-43-3. As used in this chapter, the foll owi ng words shal
have the neani ngs ascribed to themunless the context clearly
requi res otherw se:

(a) "Accused" nmeans a person who has been arrested for
commtting a crimnal offense and who is held for an initial
appear ance or other proceeding before trial or who is a target of
an investigation for conmtting a crimnal offense.

(b) "Appellate proceedi ng" neans an oral argunment held
in open court before the M ssissippi Court of Appeals, the
M ssi ssi ppi Supreme Court, a federal court of appeals or the
United States Suprenme Court.

(c) "Arrest" neans the actual custodial restraint of a
person or his subm ssion to custody.

(d) "Comunity status" means extension of the limts of
t he places of confinenent of a prisoner through work rel ease,

i nt ensi ve supervision, house arrest and initial consideration of

pre-di scretionary | eave, passes and furl oughs.

S. B. No. 2466 *SS26/R534PS* Gl/ 2
04/ SS26/ R534PS
PAGE 1



32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64

(e) "Court" means all state courts including juvenile
courts.

(f) "Victimassistance coordi nator” nmeans a person who
is enployed or authorized by a public entity or a private entity
that receives public funding primarily to provide counseling,
treatnent or other supportive assistance to crine victins.

(g "Crimnal offense" nmeans conduct that gives a | aw
enforcenent officer or prosecutor probable cause to believe that a
felony involving physical injury, the threat of physical
injury, * * * a sexual offense, * * * any offense involving
spousal abuse or donestic violence * * * has been comm tted.

(h) "Crimnal proceeding" neans a hearing, argunment or
other matter schedul ed by and held before a trial court but does
not include a lineup, grand jury proceeding or other matter not
held in the presence of the court.

(i) "Custodial agency" nmeans a nunicipal or county
jail, the Departnent of Corrections, juvenile detention facility,
Department of Youth Services or a secure nmental health facility
havi ng custody of a person who is arrested or is in custody for a
crim nal offense.

(j) "Defendant" neans a person or entity that is
formally charged by conplaint, indictnment or infornation of
commtting a crimnal offense.

(k) "Final disposition" neans the ultimate term nation
of the crimnal prosecution of a defendant by a trial court,

i ncluding dismssal, acquittal or inposition of a sentence.

(1) "Imediate famly" nmeans the spouse, parent, child,
sibling, grandparent or guardian of the victim unless that person
is in custody for an offense or is the accused.

(m "Lawful representative" neans a person who is a
menber of the imediate famly or who is designated as provided in
Section 99-43-5; no person in custody for an offense or who is the

accused may serve as |awful representative.
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(n) "Post-arrest release" neans the discharge of the
accused from confinenent on recogni zance, bond or other condition.

(o) "Post-conviction rel ease" neans parole or discharge
from confi nenment by an agency having custody of the prisoner.

(p) "Post-conviction relief proceeding" neans a
hearing, argunent or other matter that is held in any court and
that involves a request for relief froma conviction, sentence or
adj udi cati on.

(gq) "Prisoner" neans a person who has been convicted or
adj udi cated of a crimnal offense against a victimand who has
been sentenced to the custody of the sheriff, the Departnent of
Corrections, Departnent of Youth Services, juvenile detention
facility, a municipal jail or a secure nental health facility.

(r) "Prosecuting attorney"” neans the district attorney,
county prosecuting attorney, nunicipal prosecuting attorney, youth
court prosecuting attorney, special prosecuting attorney or
Attorney Ceneral.

(s) "Right" neans any right granted to the victim by
the laws of this state.

(t) "Victind neans a person agai nst whomthe crimna
of fense has been commtted, or if the person is deceased or
i ncapacitated, the lawful representative.

SECTION 2. Section 99-43-37, Mssissippi Code of 1972, is
amended as foll ows:

99-43-37. It is the discretion of the victimto exercise the
right to be present and heard, where authorized by law, at a court
proceedi ng. The absence of the victimat the proceeding of the
court does not preclude the court fromgoing forward with the
proceeding. The right of the victimto be heard nay be exerci sed,
where authorized by law, at the discretion of the victim through
an oral statenment or subm ssion of a witten statenent, or both.

SECTION 3. Section 99-41-3, M ssissippi Code of 1972, is

anended as foll ows:
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99-41-3. It is the intent of the Legislature to provide a
nmet hod of conpensating and assisting those persons who are
i nnocent victins of crimnal acts within the state and who suffer
bodily injury or death. To this end, it is the Legislature's
intention to provide conpensation for injuries suffered as a
direct result of the crimnal acts of other persons. It is the
further intent of the Legislature that all agencies, departnents,
boards and comm ssions of the state and political subdivisions of

the state shall cooperate with the Attorney Ceneral's Ofice in

carrying out the provisions of this chapter.

SECTION 4. Section 99-41-5, M ssissippi Code of 1972, is

amended as foll ows:
99-41-5. As used in this chapter, unless the context
otherwi se requires, the term
(a) "Allowabl e expense" neans reasonabl e charges

incurred for reasonably needed:

(i) Products, services and accomodati ons,
i ncluding, but not limted to, nedical care, rehabilitation,
rehabilitative occupational training and other renedial treatnent
and care, but not to exceed Ten Thousand Dol |l ars ($10, 000. 00);

(i1i) Mental health counseling and care not to
exceed Three Thousand Five Hundred Dol lars ($3,500.00) for the
victimand victims famly nmenber; provided, however, if there is
nore than one (1) famly nenber, the anmount of conpensation
awar ded shall be prorated and not to exceed Three Thousand Five
Hundred Dol l ars ($3,500.00); and

(ti1) Expenses related to funeral, cremation or
burial, but not to exceed a total charge of Four Thousand Five
Hundred Dol | ars ($4,500.00) and transportation costs to arrange or
attend services, but not to exceed Five Hundred Dol lars ($500.00);

(b) "daimnt" neans any of the follow ng persons

appl ying for conpensation under this chapter:

(1) Awvictim
S. B. No. 2466 *SS26/R534PS*
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(i11) A dependent of a victimwho has di ed because
of crimnally injurious conduct; or

(tii1) A person authorized to act on behal f of any
of the persons enunerated in subparagraphs (i) and (ii) of this
par agraph; however, "clainmant" shall not include any of the
follow ng: provider or creditor of victim assignee of provider
or creditor, including a collection agency; or another person or
entity other than those enunerated in this paragraph;

(c) "Collateral source" neans a source of benefits or
advant ages for econom c |oss for which the clai mant woul d
otherwi se be eligible to receive conpensati on under this chapter
whi ch the claimant has received, or which is readily available to
the claimant, fromany one or nore of the foll ow ng:

(i) The offender;

(ii) The governnent of the United States or any
agency thereof, a state or any of its political subdivisions or an
instrunmentality of two (2) or nore states;

(ti1) Social security, Medicare and Medi cai d;

(iv) Workers' conpensation;

(v) Wage continuation prograns of any enpl oyer;

(vi) Proceeds of a contract of insurance payable
to the claimant for |oss which the victimsustai ned because of the
crimnally injurious conduct;

(vii) A contract providing prepaid hospital and
other health care services or benefits for disability; or

(viii) Any tenporary nonoccupational disability
i nsur ance;

(d) "Crimnally injurious conduct” nmeans an act
occurring or attenpted within the geographi cal boundaries of this
state, or to a resident of Mssissippi while that resident is
within any other state of the United States or any foreign
country, which state or foreign country does not provide

conpensation for those injuries caused by an act for which

S. B. No. 2466 *SS26/R534PS*
04/ SS26/ R534PS
PAGE 5



164
165
166
167
168
169
170
171
172
173
174
175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191
192
193
194
195
196

conpensati on woul d be avail able had the act occurred in

M ssi ssi ppi, and which act results in personal injury or death to
a victimfor which punishnent by fine, inprisonnent or death may
be inposed. The termshall also apply to federal offenses
commtted within the state and delinquent acts as defined in
Section 43-21-105 which neet this definition

* * %

(e) "Dependent" nmeans a natural person wholly or
partially dependent upon the victimfor care or support, and
includes a child of the victimborn after the death of the victim
where the death occurred as a result of crimmnally injurious
conduct;

(f) "Economic |loss of a dependent" neans |oss, after
death of the victim of contributions or things of econom c val ue
to the dependent, not including services which would have been
received fromthe victimif he or she had not suffered the fatal
injury, less expenses of the dependent avoi ded by reason of death
of the victim

(g) "Economic |oss" neans nonetary detrinment consisting
only of allowable expense, work loss and, if injury causes death,
econom ¢ | oss of a dependent, but shall not include noneconom c
| o0ss or noneconom c detrinent;

(h) "Famly nmenber" neans the victinls spouse, parent,
grandparent, stepparent, child, stepchild, grandchild, brother,
sister, half brother, half sister or spouse's parent;

(i) "Nonecononic |oss or detrinent" nmeans pain,
suffering, inconvenience, physical inpairnment and nonpecuniary
damage;

(j) "Wrk loss" neans |oss of incone fromwork the
victimor claimant woul d have perfornmed if the victimhad not been
i njured, but reduced by any inconme fromsubstitute work actually
performed by the victimor clainmnt or by incone the victimor

cl ai mant woul d have earned in avail abl e appropriate substitute
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work that he or she was capable of perform ng, but unreasonably
failed to undertake; and

(k) "Victin nmeans a person who suffers personal injury
or death as a result of crimnally injurious conduct.

SECTION 5. Section 99-41-7, M ssissippi Code of 1972, is

anended as foll ows:

99-41-7. There is hereby created in the Attorney CGeneral's

Ofice the Dvision of VictimConpensation * * * hereafter

referred to as "division." In the Dvision of VictimConpensation

there is hereby created the position of Director of Victim

Conpensation, hereafter referred to as "director.” The duties of

the director shall include receipt, investigation, verification
and adj udication of a claimfor conpensation under the provisions
of this chapter. The director shall be appointed by the Attorney
General .

SECTION 6. Section 99-41-9, M ssissippi Code of 1972, is

amended as foll ows:

99-41-9. In addition to any other powers and duties
specified el sewhere in this chapter, the division is hereby
aut hori zed to:

(a) Except as otherw se provided by this chapter,
regul ate the procedures for the director to expedite his functions
and adopt rules and regulations for the position of director;

(b) Define any termnot defined in this chapter in a
manner not inconsistent with this chapter;

(c) Prescribe fornms necessary to carry out the purposes
of this chapter and nmake such forns avail able for use in making
applications for conpensation;

(d) Authorize the director to take judicial notice of
general, technical and scientific facts within the director's
speci al i zed know edge;

(e) Publicize the availability of conpensation and

information regarding the filing of clains and ask that public
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officials and | aw enforcenent agencies take reasonable care that
victins be informed about the availability of conpensation and the
procedure for applying for conpensation;

(f) Apply for funds fromand to submt all necessary
forms to any federal agency participating in a cooperative program
to conpensate victins of crines, and to apply for and accept any
gifts, bequests, grants, donations or funds from other sources,
public or private, for carrying out the provisions of this
chapter; and

(g) Adopt such rules and regulations as shall be
necessary for carrying out the provisions of this chapter.

SECTION 7. Section 99-41-11, M ssissippi Code of 1972, is

amended as foll ows:

99-41-11. (1) The director shall award conpensation for
econom c loss arising fromcrimmnally injurious conduct if
satisfied by a preponderance of the evidence that the requirenents
for conpensation have been net.

(2) The director shall make such investigations, adm nister
such oaths or affirmations and receive such evidence as he deens
rel evant and necessary to nmake a determ nation on any application
received. The director shall have the power to subpoena
W t nesses, conpel their attendance and require the production of
records and ot her evidence. Application to a court for aid in
enforcing a subpoena may be nade in the nanme of the director. To
the extent that funds are appropriated or otherw se avail able, the

Attorney Ceneral may enpl oy such personnel, including expert

W t nesses, as may be required in connection with particul ar
applications before the director, and the director may take
judicial notice of general, technical and scientific facts within
hi s speci alized know edge.

(3) The director may settle a claimby stipulation, agreed

settl enent, consent order or default.
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(4) The director may request access to and obtain from
prosecuting attorneys or |aw enforcenent officers, as well as
state and | ocal agencies, any reports of investigations or other
data necessary to assist the director in making a determ nation of
eligibility for conpensation under the provisions of this chapter.

(5) Notw thstanding any other provision of |aw, every |aw
enf orcenent agency and prosecuting attorney in the state shal
provide to the director, upon request, a conplete copy of the
report regarding the incident and any suppl enental reports
involving the crime or incident giving rise to a claimfiled
pursuant to this chapter within thirty (30) days of such request.

(6) Any statute providing for the confidentiality of a
claimant or victims court record shall not be applicable under
this chapter, notw thstanding the provisions of any other law to
the contrary; provided, however, any such record or report which
is otherwi se protected from public disclosure by the provisions of
any other |aw shall otherw se remain subject to the provisions of
such | aw.

(7) The director may require that the claimnt submt wth
the application material substantiating the facts stated in the
application.

(8) After processing an application for conpensation filed

under rules and regul ations pronul gated by the Attorney Ceneral,

the director shall enter an order stating:

(a) Findings of fact;

(b) The decision as to whether or not conpensation
shal | be awar ded,

(c) The anobunt of conpensation, if any, due under this
chapter;

(d) The person or persons to whom any conpensati on

shoul d be paid;
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(e) The percentage share of the total of any
conpensati on award and the doll ar anount each person shal
receive; and

(f) \Wether disbursenent of any conpensation awarded
shall be made in a lunp sumor in periodic paynents.

(9) The director on his own notion or on request of the
claimant may reconsider a decision granting or denying an award or
determning its amount. An order on reconsideration of an award
shall not require a refund of anpunts previously paid unless the
award was obtai ned by fraud.

(10) If a claimant disagrees with the decision of the

director, he may contest such decision to the Attorney Ceneral

within fifteen (15) days after notification of issuance of the
decision. There shall be no appeal of a decision of the director
except as set forth in this subsection.

(11) 1In a contested case, all parties shall be afforded an
opportunity for a hearing after reasonable notice pursuant to
regul ati ons promul gated pursuant to this chapter and may offer
evi dence and argunent on any issue relevant to the claimand may
exam ne witnesses and offer evidence in reply to any matter of an

evidentiary nature relevant to the claim The Attorney General

shal | have the power to subpoena w tnesses, conpel their
attendance and require the production of records and ot her

evidence. The decision of the Attorney General becones the final

decision * * *. A record of the hearing in a contested case shal
be made and shall be transcri bed upon request of any party who
shal |l pay transcription costs unless otherw se ordered by the

Attorney Ceneral.

SECTION 8. Section 99-41-13, M ssissippi Code of 1972, is

anended as foll ows:
99-41-13. Any clainmant aggrieved by a final decision of the

Attorney Ceneral shall be entitled to judicial review thereof in

the manner provided in this section.
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(a) An appeal may be taken by such clainmant to the
circuit court of the claimant's residence or the Crcuit Court of
the First Judicial District of Hinds County by filing a petition
with the clerk of the court and executing and filing bond payabl e
to the State of Mssissippi with sufficient sureties to be
approved by the clerk of the court, conditioned upon the paynent
of all costs of appeal, including the cost of preparing the

transcript of the hearing before the Attorney General. The

petition and bond shall be filed within thirty (30) days of the

recei pt of the final decision of the Attorney General. Upon

approval of the bond, the clerk of the court shall notify the

Ofice of the Attorney CGeneral, which shall prepare its record in

the matter and transmt it to the circuit court.
(b) The scope of review of the circuit court in such
cases shall be limted to a review of the record nade before the

Attorney Ceneral to determne if the action of the Attorney

General is unlawful for the reason that it was:
(i) Not supported by a preponderance of the
evi dence;
(1i) Arbitrary and capricious; or
(tit) Inviolation of a statutory right of
cl ai mant .
(c) No relief shall be granted based upon the court's
finding of harm ess error.
(d) Any party aggrieved by action of the circuit court
may appeal to the Suprenme Court in the manner provided by |aw

SECTION 9. Section 99-41-17, M ssissippi Code of 1972, is

amended as fol |l ows:
99-41-17. (1) Conpensation shall not be awarded under this
chapter:
(a) Unless the crimnally injurious conduct occurred

after July 1, 1991
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(b) Unless the claimhas been filed with the director
Wi thin twenty-four (24) nonths after the crinme occurred, or in
cases of child sexual abuse, within twenty-four (24) nonths after
the crime was reported to | aw enforcenent or the Departnent of
Human Services, but in no event later than the child's
twenty-first birthday;

(c) To a claimant or victimwho was the offender or an
acconplice to the offender, or, except in cases of children under
the age of consent as specified in Section 97-3-65, 97-3-97 or
97-5-23, M ssissippi Code of 1972, who encouraged or in any way
knowi ngly participated in crimnally injurious conduct;

(d) To another person, if the award woul d unjustly
benefit the of fender or acconplice;

(e) Unless the crimnally injurious conduct resulting
ininjury or death was reported to a | aw enforcenment officer
W thin seventy-two (72) hours after its occurrence or unless it is
found that there was good cause for the failure to report within
such tine;

(f) To any claimant or victimwhen the injury or death
occurred while the victimwas confined in any federal, state,
county or city jail or correctional facility;

(g) If the victimwas injured as a result of the
operation of a notor vehicle, boat or airplane, unless the vehicle
was used by the offender (i) while under the influence of al cohol
or drugs, or (ii) as a weapon in the deliberate attenpt to injure
or cause the death of the victim

(h) If, followwng the filing of an application, the
claimant failed to take further steps as required by the division
to support the application wwthin forty-five (45) days of such
request made by the director or failed to otherwi se cooperate with
requests of the director to determne eligibility, unless failure

to provide informati on was beyond the control of the claimnt;
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(1) To a claimant or victimwho, subsequent to the
injury for which application is made, is convicted of any fel ony
which is a violation of the Controlled Substances Act, or in which
a weapon was used or possessed or in which any personal injury was
commtted or attenpted, and the conviction becones known to the
director.

(2) Conpensation otherw se payable to a clainmnt shall be
di m nished to the extent:

(a) That the economic loss is recouped from ot her
sources, including collateral sources; and

(b) O the degree of responsibility for the cause of
injury or death attributable to the victimor claimnt.

(3) Upon a finding that the claimant or victimhas not fully
cooperated with appropriate | aw enforcenent agencies and
prosecuting attorneys, an award of conpensati on may be deni ed,
wi t hdrawn or reduced.

SECTI ON 10. Section 99-41-27, M ssissippi Code of 1972, is

amended as foll ows:

99-41-27. (1) dains shall be nade under oath. The filing
of a false claimfor conpensation pursuant to this chapter shal
constitute a m sdenmeanor and shall be puni shable by a fine of not
to exceed One Thousand Dol lars ($1, 000.00), or by inprisonnment in
the county jail for a termnot to exceed one (1) year, or by both
such fine and inprisonnent, and the person convicted shall, as
part of the sentence in either case, be required to repay to the
Crime Victins' Conpensation Fund the anount received pursuant to
the fal se claim

(2) Any person who shall knowi ngly furnish any false
information or knowngly fails or omts to disclose a materi al
fact or circunstance with the intent to defraud the division for
conpensation pursuant to this chapter shall be guilty of a
m sdeneanor and shall be punished by a fine not to exceed One

Thousand Dol | ars ($1, 000.00), or by inprisonnment in the county
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jail for a termnot to exceed one (1) year, or both, and the
person convicted shall, as part of the sentence in either case, be
required to repay to the Crine Victins' Conpensation Fund the
total anmount received pursuant to the false claim

(3) |If a paynent or overpaynent of conpensation is nade
because of clerical error, mstaken identity, innocent
m srepresentation by or on behalf of the recipient of the
conpensation award or other circunstances of a simlar nature not
i nduced by fraud by or on behalf of the recipient, the recipient
is liable for repaynent of the conpensation. The division my
wai ve, decrease or adjust the anpunt of the repaynent of the
conpensati on.

SECTION 11. Section 99-41-29, M ssissippi Code of 1972, is

amended as foll ows:

99-41-29. (1) Fromand after July 1, 1990, there is hereby
created in the State Treasury a special interest-bearing fund to
be known as the Crine Victins' Conpensation Fund. The purpose of
the fund shall be to provide for the paynent of awards of
conpensation pursuant to this chapter and the paynent of al
necessary and proper expenses incurred by the division in the
adm nistration of this chapter. Expenditures fromthe fund shal
be paid by the State Treasurer upon warrants issued by the
Depart ment of Finance and Adm ni stration, and upon requisitions

signed by the Attorney General or his duly designated

representative in the manner provided by law. The fund shall be a
continuing fund, not subject to fiscal-year limtations, and shal
consist of: (a) nonies appropriated by the Legislature for the
pur poses of conpensating the victins of crine and other claimants
under this chapter; (b) the interest accruing to the fund; (c)

noni es recovered by the director under the provisions of Section
99-41-21; (d) nonies received fromthe federal governnent; and (e)

noni es received fromsuch other sources as may be provided by | aw.
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(2) No conpensation paynents shall be nmade whi ch exceed the
anount of noney in the fund. The state shall not be liable for a
witten order to pay conpensation, except to the extent that
nonies are available in the fund on the date the award is ordered.

The Attorney Ceneral shall establish such rules and regul ati ons as

shal |l be necessary to adjust awards and paynents so that the total
anount awar ded does not exceed the anount of nobney on deposit in
the fund. Such rules and regul ations nmay include, but shall not
be limted to, the authority to provide for suspension of paynents
and proportioned reduction of benefits to all clainmants; provided,
however, no such reductions as provided for shall entitle
claimants to future retroactive reinbursenents in future years.

SECTION 12. Section 99-41-31, M ssissippi Code of 1972, is

amended as foll ows:

99-41-31. It is unlawful, except for purposes directly
connected with the adm nistration of the division, for any person
to solicit, disclose, receive or make use of or authorize,
knowi ngly permit, participate in or acquiesce in the use of any
list, or nanes of, or information concerning persons applying for
or receiving awards under this chapter without the witten consent
of the claimant or recipient. The records, papers, files and
comuni cations of the division, director, staff and agents nust be
regarded as confidential information and privileged and not
subj ect to disclosure under any condition including the
M ssi ssi ppi Public Records Act of 1983.

SECTION 13. This act shall take effect and be in force from

and after its passage.
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