M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By: Senator(s) Hewes, M chel To: Business and Financi al
I nstitutions

COW TTEE SUBSTI TUTE
FOR
SENATE BI LL NO. 2463

1 AN ACT TO AMEND SECTI ON 73-35-16, M SSI SSI PPI CODE OF 1972,

2 TO | NCREASE THE MAXI MUM AMOUNT OF PREM UM FOR THE ERRORS AND

3 OM SSI ONS | NSURANCE PROGRAM OFFERED TO LI CENSEES OF THE

4 M SSI SSI PPI REAL ESTATE COMM SSI ON; AND FOR RELATED PURPCSES.

5 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
6 SECTION 1. Section 73-35-16, M ssissippi Code of 1972, is

7 anended as follows:

8 73-35-16. (1) The followi ng words and phrases shall have

9 the neanings ascribed herein unless the context clearly indicates
10 ot herw se:

11 (a) "Aggregate limt" nmeans a provision in an insurance
12 contract limting the maximumliability of an insurer for a series
13 of losses in a given tine period such as the policy term

14 (b) "dainms-nmade" neans policies witten under a

15 cl ai ms-made basis which shall cover clains nade (reported or

16 filed) during the year the policy is in force for incidents which
17 occur that year or during any previous period the policyhol der was
18 insured under the clainms-nade contract. This formof coverage is
19 in contrast to the occurrence policy which covers today's incident
20 regardless of when a claimis filed even if it is one or nore

21 years |later

22 (c) "Extended reporting period" neans a designated

23 period of tinme after a clains-nade policy has expired during which
24 a claimnmy be nade and coverage triggered as if the clai mhad

25 been made during the policy period.

26 (d) "Licensee" neans any active individual broker,

27 broker-sal esperson or sal esperson, any partnership or any

28 corporation.

S. B. No. 2463 *SS02/R644CS* Gl/ 2
04/ SS02/ R644CS
PAGE 1



29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60

(e) "Per-claimlimt" nmeans the maximumlimt payabl e,
per |licensee, for damages arising out of the sanme error, om ssion
or wongful act.

(f) "Prior acts coverage" applies to policies on a
cl ai ns- made versus occurrence basis. Prior acts coverage responds
to clains that are nade during a current policy period, but the
act or acts causing the claimor injuries for which the claimis
made occurred prior to the inception of the current policy period.

(g) "Proof of coverage" neans a copy of the actual
policy of insurance, a certificate of insurance or a binder of
i nsur ance.

(h) "Retroactive date" nmeans a provision, found in many
clai ns-nmade policies, that the policy shall not cover clains for
injuries or damages that occurred before the retroactive date even
if the claimis first nmade during the policy period.

(2) The follow ng persons shall submt proof of insurance:

(a) Any active individual broker, active
br oker - sal esperson or active sal esperson;

(b) Any partnership (optional); or

(c) Any corporation (optional).

(3) Individuals whose |licenses are on inactive status are
not required to carry errors and om Ssi ons insurance.

(4) Al Mssissippi licensees shall be covered for
activities contenpl ated under this chapter.

(5) Licensees nmay obtain errors and om sSi ons coverage
t hrough the insurance carrier approved by the M ssissippi Real
Estate Conm ssion and provided on a group policy basis. The
followng are mnimumrequirenents of the group policy to be
i ssued to the conmm ssion, including, as named insureds, al
| i censees who have paid their required prem um

(a) Al activities contenplated under this chapter are

i ncl uded as covered activities;
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(b) A per-claimlimt is not |ess than One Hundred
Thousand Dol | ars ($100, 000. 00);

(c) An annual aggregate limt is not |less than One
Hundr ed Thousand Dol | ars ($100, 000. 00);

(d) Limts apply per licensee per claim

(e) Maxi mum deductible is Two Thousand Fi ve Hundred
Dol l ars ($2,500.00) per licensee per claimfor danmages;

(f) Maxi mum deductible is One Thousand Dol |l ars
(%1, 000.00) per licensee per claimfor defense costs; and

(g) The contract of insurance pays, on behalf of the
injured person(s), liabilities owed.

(6) (a) The maxi mum contract period between the insurance
carrier and the commssion is to be three (3) consecutive policy
terms, after which tinme period the conm ssion shall place the
i nsurance out for conpetitive bid. The conm ssion shall reserve
the right to place the contract out for bid at the end of any
policy period.

(b) The policy period shall be a twelve-nmonth policy
term

(c) The retroactive date for the master policy shal
not be before July 1, 1994.

(i) The licensee may purchase full prior acts
coverage on July 1, 1994, if the licensee can show proof of errors
and om ssions coverage that has been in effect since at |east
March 15, 1994.

(i) If the licensee purchases full prior acts
coverage on July 1, 1994, that |licensee shall continue to be
guaranteed full prior acts coverage if the insurance carriers are
changed in the future.

(tiit) If the licensee was not carrying errors and
om ssions insurance on July 1, 1994, the individual certificate

shall be issued with a retroactive date of July 1, 1994. This
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date shall not be advanced if the insurance carriers are changed
in the future.

(tv) For any new |icensee who first obtains a
license after July 1, 1994, the retroactive date shall be the
effective date of licensure.

(v) For any licensee who changes status of |icense
frominactive to active, the retroactive date shall be the
effective date of change to "active" |icensure.

(d) Each licensee shall be notified of the required
terms and conditions of coverage for the policy at least thirty
(30) days before the renewal date of the policy. A certificate of
coverage, show ng conpliance with the required terns and
conditions of coverage, shall be filed with the comm ssion by the
renewal date of the policy by each |licensee who elects not to
participate in the insurance program adm ni stered by the
conmi ssi on.

(e) If the commission is unable to obtain errors and
om ssions insurance coverage to insure all |icensees who choose to
participate in the insurance programat a prem um of no nore than

Two Hundred Dol |l ars ($200. 00) per twel ve-nonths' policy period,

the requirenent of insurance coverage under this section shall be
void during the applicable contract period.
(7) Licensees nmay obtain errors and om ssions coverage

i ndependently if the coverage contained in the policy conplies
with the follow ng m ninmumrequirenents:

(a) Al activities contenplated under this chapter are
i ncluded as covered activities;

(b) A per-claimlimt is not |ess than One Hundred
Thousand Dol | ars ($100, 000. 00);

(c) The deductible is not nore than Two Thousand Five
Hundred Dol | ars ($2,500.00) per licensee per claimfor danages and
the deductible is not nore than One Thousand Dol | ars ($1, 000. 00)

per licensee per claimfor defense costs; and
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(d) If other insurance is provided as proof of errors
and om ssions coverage, the other insurance carrier shall agree to
a noncancel able policy or to provide a letter of commtnent to
notify the conmssion thirty (30) days before the intention to
cancel .

(8) The follow ng provisions apply to individual |icensees:

(a) The comm ssion shall require receipt of proof of
errors and om ssions insurance fromnew licensees within thirty
(30) days of licensure. Any licenses issued at any tine other
than policy renewal tinme shall be subject to a pro rata prem um

(b) For licensees not submtting proof of insurance
necessary to continue active |licensure, the comm ssion shall be
responsi ble for sending notice of deficiency to those |icensees.

Li censees who do not correct the deficiency within thirty (30)
days shall have their |icenses placed on inactive status. The
conmm ssion shall assess fees for inactive status and for return to
active status when errors and om ssions insurance has been
obt ai ned.

(c) Any licensee insured in the state program whose
| i cense becones inactive shall not be charged an additiona
premumif the license is reactivated during the policy period.

(9) The comm ssion is authorized to adopt such rules and
regul ations as it deens appropriate to handl e adm nistrative
duties relating to operation of the program including billing and
prem um col | ecti on

SECTION 2. This act shall take effect and be in force from

and after July 1, 2004.
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