M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By:

OCO~NOUITRAWNE

Senat or (s) Harden To: Education;
Appropri ations

SENATE BI LL NO. 2162

AN ACT TO REVI SE STATUTES RELATI NG TO THE EDUCATI ON OF
EXCEPTI ONAL CHI LDREN; TO AMEND SECTI ON 37-23-135, M SSI SSI PPl CODE
OF 1972, TO REQUIRE A JO NT REPORT BY THE STATE DEPARTMENT OF
EDUCATI ON AND THE STATE DEPARTMENT OF HEALTH ON THE STATUS OF
PROVI DI NG FULL EDUCATI ONAL OPPORTUNI TI ES TO ALL CHI LDREN W TH
DI SABI LI TI ES AGES Bl RTH THROUGH 21 I N COVPLI ANCE W TH THE FEDERAL
| DEA LAW TO AMEND SECTI ON 37-23-139, M SSI SSI PPI CODE OF 1972, TO
REQUI RE THAT PARENTS OF EXCEPTI ONAL CHI LDREN SHALL BE G VEN THE
OPPORTUNI TY TO PARTI Cl PATE N AN ON-SI TE SCHOOL | NVESTI GATI ON AND
TO PROVI DE FOR THE FORWARDI NG OF | NFORVATI ON OBTAI NED AT SUCH
I NVESTI GATI ON; TO AMEND SECTI ON 37-23-141, M SSI SSI PPl CODE OF
1972, TO PROVI DE PROCEDURES WHEN THE SCHOOL CHOOSES NOT TO USE THE
MEDI ATI ON PROCESS AND TO PROVI DE CERTAI N STANDARDS FOR THE
MEDI ATOR | F THE MEDI ATI ON PROCESS | S USED;, TO AMEND SECTI ON
37-23-143, M SSI SSI PPI CODE OF 1972, TO REVI SE COMPLAI NT
PROCEDURES FOR PARENTS OF SUCH CHI LDREN, TO PROVI DE FOR
PRE- HEARI NG CONFERENCES AND TO REQUI RE A REPORTI NG SYSTEM OF ALL
DUE PROCESS DECI SI ONS RENDERED;, TO AMEND SECTI ON 37- 23- 145,

M SSI SSI PPl CODE OF 1972, TO ESTABLI SH AND EMPONER A STATE
ADVI SOCRY COW TTEE ON THE EDUCATI ON OF CH LDREN W TH DI SABI LI Tl ES;
AND FOR RELATED PURPCSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 37-23-135, M ssissippi Code of 1972, is
amended as foll ows:

37-23-135. (1) For the purposes of this section, each |ocal
educational agency is eligible for assistance under |DEA Part B
for a fiscal year if, in providing for the education of children
with disabilities within its jurisdiction, policies, procedures
and prograns are in effect that are consistent with the
regul ati ons established by the State Departnent of Educati on.

(2) The local educational agency shall have in effect
policies, procedures and prograns that are consistent with the
State Departnment of Education's policies and procedures to ensure:

(a) A free appropriate public education is available to
all children with disabilities residing in the state between the

ages of three (3) and twenty (20), inclusive. Educational
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services for children with disabilities who have been suspended or
expel l ed from school shall be provided based on the requirenents
of | DEA, applicable federal regul ations and state regul ati ons;

(b) The full educational opportunity goal established

by the state is inplenented. The State Departnent of Education

and the Departnent of Health shall jointly prepare a report for

t he 2005 Regul ar Session of the Legislature to be submtted to the

Chai rman of the Education Commttees of the Senate and of the

House of Representatives by Decenber 1, 2004, on the status of

providing full educational opportunities to all children with

disabilities ages birth through twenty-one (21) years of age no

|ater than the year 2006. This report shall include, but not be

limted to, the projected nunber of children with disabilities as

defined under Part B and Part C of IDEA who will likely be in need

of services by 2006, an estimate of the increased nunber of

children that would be eligible for services if the age range of

eligibility is expanded, the additional services necessary to

provide a free appropriate education to children as defined under

| DEA, and the cost of expandi ng appropriate services as defined

under IDEA to eligible children with disabilities ages birth

t hrough twenty-one (21), including any projected increases of

teacher units. |In preparing the report, the State Departnent of

Education shall collaborate with a representative from ot her

publ i c agenci es and organi zati ons that are responsi ble for

providing or paying for services to children with disabilities

ages birth through twenty-one (21), including the M ssissipp

Departnent of Mental Health, Early Head Start and Head Start,

State Departnent of Vocational Rehabilitation, Division of

Vocati onal and Techni cal Education of the State Departnent of

Education, Division of Medicaid, state institutions of higher

| earning, State Board for Conmunity and Juni or Col | eges, and the

federal Social Security Adm nistration. Representatives of parent

and advocacy organi zations, as well as the Council of
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Adm ni strators for Special Education, the M ssissippi Association

of School Superintendents and the M ssissippi School Boards

Associ ation, shall also be included in the coll aborative

devel opnent of recommendations for the report to the Legi sl ature;

(c) Al children with disabilities, who are in need of
speci al education and related services, including children with
disabilities attending private school, regardl ess of the severity
of their disabilities, are identified, |ocated and eval uated;

(d) An individualized education programis devel oped,
reviewed and revised for each child with a disability;

(e) Children with disabilities are provided services
within their least restrictive environnent;

(f) Children with disabilities and their parents are
af forded the procedural safeguards required under | DEA,

(g) Children with disabilities are evaluated as
requi red under | DEA;

(h) The State Departnent of Education and | ocal
educati on agencies will assure the protection of the
confidentiality of any personally identifiable data, information
and records collected or naintained as required under |DEA and the

Fam |y Educational Ri ghts and Privacy Act.

(i) Children with disabilities participating in early
i ntervention prograns assisted under |IDEA Part C who w |
participate in preschool prograns assisted under |DEA Part B shal
experience a snooth transition. An individualized educational
program shal |l be devel oped and i nplenented by the child' s third
bi rt hday;

(j) Children with disabilities enrolled in private
school s by their parents shall be provided special education and
related services to the extent required under | DEA

(k) Children with disabilities who are placed in
private schools or facilities by the | ocal educational agency

shal | be provided special education and related services, in
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accordance wth an individualized education program at no cost to
their parents;

(1) A conprehensive system of personnel devel opnment has
been devel oped to ensure appropriately qualified personnel are
avai |l abl e and personnel are trained in accordance with the
requi renents of the State Departnent of Education and | DEA;

(m Personnel providing educational services to
children with disabilities neet the personnel standards of the
State Departnent of Educati on;

(n) The performance goals and indicators shall be
i npl emented as established by the State Board of Education; and

(o) Children with disabilities are included in
statewi de and district-w de assessnent prograns, with appropriate
accomodati ons, in accordance with regul ations established by the
State Board of Educati on.

(3) The local educational agency shall nake available to
parents of children with disabilities and to the general public
all docunents relating to the agency's eligibility under |DEA

(4) If the State Departnent of Education determ nes that a
| ocal educational agency is not eligible to receive federal funds
due to conpliance violations not being resolved within a specified
tineline, the | ocal educational agency shall be notified of that
determ nation and shall be provided with reasonable notice and an
opportunity for a hearing. The |ocal educational agency in
recei pt of such notice shall, by nmeans of public notice, take such
nmeasures as nmay be necessary to bring the pendency of an action to
wi thhold funds to the attention of the public within the
jurisdiction of such agency.

(5) The State Departnent of Education, after reasonable
notice and an opportunity for a hearing, shall reduce or shall not
provi de any further paynents to the | ocal educational agency until
the departnent is satisfied that the violations have been

corrected.
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(6) Nothing contained in the anendnents to Sections

37-23-135 through 37-23-145, M ssissippi Code of 1972, enacted by

Senate Bill No. 2162, 2004 Regul ar Session, shall be construed to

suppl ant federal funds with State General Funds.

SECTION 2. Section 37-23-139, M ssissippi Code of 1972, is
amended as foll ows:

37-23-139. (1) The State Departnent of Education shal
establish the necessary rules and regul ations in accordance with
| DEA to provide for an organization or individual to file a signed
witten conplaint with respect to a violation of federal or state
regul ations by a |ocal educational agency relating to the
identification, evaluation or educational placenent of the child,
or the provision of a free appropriate public education to such
chi | d.

(2) Procedures that require the parent of a child with a
disability, or the attorney representing the child, to provide
notice to the State Departnent of Education shall include:

(a) The nane of the child, the address of the residence
of the child, and the nanme of the school the child is attending;

(b) A description of the nature of the problemof the
child relating to such proposed initiation or change, including
facts relating to such problem and

(c) A proposed resolution of the problemto the extent
known and avail able to the parents at the tine.

(3) The State Departnent of Education shall devel op a node
formto assist parents in filing a conplaint in accordance with
the requi renents under | DEA

(4) Al complaints shall remain protected by the
confidentiality requirenents under | DEA

(5) If the State Departnent of Education conducts an on-site

i nvestigation regarding any conplaint, then the parent(s) of the

student involved in the conplaint will be given the opportunity to

S. B. No. 2162 *SS26/R132*
04/ SS26/ R132
PAGE 5



168
169
170
171
172
173
174
175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191
192
193
194
195
196
197
198
199
200

participate in the on-site investigation interview wth the State

Departnent of Education staff.

(6) The State Departnent of Education shall ensure that the

parent(s) of the student involved in the conplaint receives a copy

of all information, records and docunents including conputer nedia

sent and received between the | ocal educational agency involved in

the conplaint and the State Departnent of Educati on.

(7) The State Departnent of Education shall provide the

State Advisory Panel on the Education of Children with

Disabilities a copy of all recent State Departnent of Education

conplaint findings on a quarterly basis.

SECTION 3. Section 37-23-141, M ssissippi Code of 1972, is
amended as foll ows:

37-23-141. (1) The State Departnent of Education shal
promul gate the necessary rules and regulations to establish a
medi ati on system which, at a m ninum shall be avail abl e whenever
a due process hearing under IDEA is requested. The nediation
system shall allow parties the opportunity to resol ve such
di sputes involving any matter relating to the identification,
eval uation or educational placenent of the child, or the provision
of a free appropriate public education to such child.

(2) The State Departnent of Education shall ensure that the
nmedi ati on process is:

(a) Voluntary on the part of the parties;

(b) Not used to deny or delay a parent's right to a due
process hearing under IDEA or to deny any other rights afforded
under | DEA; and

(c) Conducted by a qualified and inpartial nediator who
is trained in effective nediation techniques.

(3) The State Departnent of Education may establish
procedures to require:

(a) Parents who choose not to use the nediati on process

to meet, at a time and | ocation convenient to the parents, with a
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di sinterested party who is under contract with a parent training
and information center or community parent resource center in the
state established under | DEA, or an appropriate alternative

di spute resolution entity. The purpose of the neeting is to
encourage the use, and explain the benefits, of the nediation
process to the parents.

(b) A local educational agency who chooses not to use

the nmedi ati on process to neet, at a tine and |ocation conveni ent

to the local school district, with a disinterested party who is

under contract with the State Departnent of Education, or an

appropriate alternative dispute resolution entity. The purpose of

the neeting is to encourage the use and explain the benefits of

the nmedi ati on process to the | ocal educational agency.

(4) The State Departnent of Education shall maintain a |ist
of individuals who are qualified nediators and know edgeable in
| aws and regul ations relating to the provision of special

education and related services. The qualified nediators shall be

appoi nted by the State Board of Educati on.

(5) An individual who serves as a nediator:

(a) Shall not be a full-tine enployee of the State

Depart ment of Education, a |ocal school district or a state agency

receiving a subgrant fromthe State Departnent of Education under

| DEA.

(b) My not have a personal or professional conflict of

interest which inpacts his or her objectivity in the nediation.

(6) Mediators shall be designated for nediation on a

rotation basis.

(7) The conplainant or the school district shall not bear

the cost of the nediation process, including the costs of al
neetings described in this section.

(8) Each session in the nediation process shall be schedul ed
in atinmely manner and shall be held in a location that is

convenient to the parties in dispute.
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(9) An agreenent reached by the parties to the dispute in
the nedi ation process shall be set forth in a witten nediation
agreenent .

(10) Discussions that occur during the nediation process
shall be confidential and may not be used as evidence in any
subsequent due process hearings or civil proceedings and the
parties to the nmediati on process may be required to sign a
confidentiality pledge prior to the commencenent of such process.

SECTION 4. Section 37-23-143, M ssissippi Code of 1972, is

anended as foll ows:

37-23-143. (1) The State Departnent of Education shal

follow the due process procedures for parents and public agencies

requesting hearings under the Individuals with Disabilities

Education Act (IDEA), 20 USCS et seqg., and regul ations promnul gated

t her eunder.

(2) VWien any public agency directly responsible for the

education of exceptional children * * * shall (a) initiate or

change the identification, evaluation, or educational placenent of
the child or the provision of a free appropriate public education

to the child, or (b) refuse to initiate or change the

identification, evaluation or educational placenent of the child

or the revision of a free appropriate public education to the

child, the parent of a child with a disability or the agency shal
have the opportunity to request a state-level inpartial due
process heari ng.

* * %

(3) A due process hearing officer shall be renpved fromthe

list of state-level hearing officers by the State Departnent of

Education if, in the determ nation of the State Departnent of

Education, the hearing officer has failed to conduct due process

hearings in accordance with state rules and regul ati ons and | DEA.

(4) The State Departnent of Education shall provide al

hearing officers, relevant court decisions, inpartial hearing
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officer decisions (with child identifying information del eted) and

updates on revisions to applicable |laws and regul ations. Hearing

of ficers appointed by the State Departnent of Education shal

serve for a termof five (5 years. Due process hearing officers

shal |l receive reasonabl e conpensation for each hearing at a rate

established fromtine to tinme by the State Board of Educati on.

(5) A request for due process hearing wll be made to the

State Departnent of Education wth a copy of the request being

sent to all parties involved.

(6) The State Departnent of Education shall designate due

process hearing officers to preside over due process hearings

using a rotation systemand shall notify each hearing officer of

his or her designation. The State Departnment of Education wll

devel op and i npl enent guidelines for the State Departnent of

Education staff to follow regarding the rotati on process. The

guidelines wll ensure the inpartiality of the rotation process.

All contact between the State Departnent of Education and due

process hearing officers will be in witten form A hearing

of ficer having a personal or professional interest that would

conflict wwth his or her objectivity in the hearing shall so

notify the State Departnent of Education and shall be replaced by

t he next schedul ed i npartial due process hearing officer under the

rotati on system

(7) The State Departnent of Education shall establish, by

rule, procedures of the conduct of pre-hearing conferences to be

used by all hearing officers. Pre-hearing conferences procedures

shall include, but not be limted to, the foll ow ng:

(a) An explanation of the parties' rights as foll ows:

(i) The right of either party to be acconpani ed
and advi sed by counsel and by individuals wth special know edge
or training with respect to the problens of children with

disabilities.
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(ii) The right of either party to present evidence
and confront and cross-exam ne w tnesses.

(iii) The right, at the option of parents, to a
witten or electronic verbatimrecord of such hearing.

(iv) The right, at the option of parents, to a

witten or electronic findings of fact and deci sions.

* * %

(b) A determnation of issues in dispute and the

specific relief being sought;

(c) A determnation of the parties' access to records;

(d) A determnation if the hearing will be open or

closed to the public;

(e) A determnation regarding the sequestration of

W t nesses;

(f) Ildentification of the type of recording to be used

in the hearing; and

(g) A determnation of the date and tinme for sharing of

evi dence.

(8) At least five (5) business days prior to a hearing being
conducted, each party shall disclose to all other parties al
eval uations conpleted by that date and recommendati ons based on
the offering party's evaluations that the party intends to use at
the hearing. A hearing officer nay bar any party that fails to
conply with this requirenent fromintroducing the rel evant
eval uation or recommendation at the hearing w thout the consent of
the other party.

(9) The decision made by the hearing officer shall be final,
except that any party aggrieved by the findings and deci sion nmade
by the hearing officer shall have the right to bring a civil
action with respect to the issues of the due process hearing.

Such civil action may be brought in any court of conpetent
jurisdiction within forty-five (45) days fromthe date of the

decision of the inpartial due process hearing officer.
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10) Except as provided under |DEA, during the pendency of

any proceedi ngs conducted pursuant to this section, unless the

| ocal educational agency and the parents otherw se agree, the
child will remain in the then-current educational placenent of
such child, or, if applying for initial adm ssion to a public
school, shall, with the consent of the parents, be placed in the
public school programuntil all such proceedi ngs have been
conpleted. This requirenent does not |limt the |ocal educational
agency fromobtaining a tenporary restraining order fromany court
of conpetent jurisdiction, as deened necessary by the agency.

(11) The State Departnent of Education shall prepare an

annual witten report by Septenber 1 of each year beginning in

2003 on due process hearings concluded in this state during the

preceding year. This report shall be submtted to the nenbers of

the State Board of Education, the State Advisory Panel on the

Education of Children with Disabilities and shall be nade

available to the public. This report shall include a listing of

all current hearing officers and their qualifications, a current

list of nediators and their qualifications, the nanme of each

school district involved in a due process hearing, the date each

due process hearing request was filed, the nanme of the hearing

of ficer assigned to each due process hearing, if nediation

procedures were used, the hearing date for each due process

hearing, the prevailing party in each due process hearing, and the

date of the hearing officer's decision in each due process

heari ng.

SECTION 5. Section 37-23-145, M ssissippi Code of 1972, is
amended as foll ows:

37-23-145. (1) The State Board of Education shall establish
and mai ntain an advi sory panel for the purpose of providing policy
gui dance with respect to special education and rel ated services

for children with disabilities in the state.
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(2) The advisory panel shall consist of nenbers appointed by
the State Superintendent of Education who are representative of
the state's popul ati on and who are conposed of i ndividuals
involved in, or concerned with, the education of children with
disabilities * * *.

(3) Anmjority of the nenbers of the panel shall be
individuals with disabilities or parents of children with
di sabilities.

(4) The duties of the advisory panel shall include:

(a) Review annually the state regul ati ons, standards

and guidelines pertaining to special education and recommend to

the State Board of Education any changes which it finds necessary;

(b) Review all information collected, naintained or

used by the State Departnent of Education relating to special

educati on,

(c) Advise the State Departnent of Education of unmnet
needs within the state in the education of children with
di sabilities;

(d) Advise the State Board of Education on any

| egi sl ative issues involving the provision of special education;

(e) Comment publicly on any rules or regul ations

proposed by the State Departnent of Education regarding the

education of children with disabilities;

~~

f) Advise the State Departnent of Education in

devel opi ng eval uations and reporting on data to the secretary in

accordance wth the requirenments under | DEA;

~~

) Advise the State Departnent of Education in

devel oping and i nplenenting policies relating to the coordination
of services for children with disabilities; * * *

(h) Advise the State Departnent of Education in

devel opi ng corrective action plans to address findings identified

in federal nonitoring reports under | DEA;
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(i) Establish and inplenent guidelines and byl aws for

the commttee to follow and

(j) Develop an annual report to be given to the State

Superi ntendent of Education and the Legislature by July 1

regardi ng the unnet needs of children with disabilities in the

state. Cochairs of the panel shall present the annual report to

the State Board of Education during the July neeting.

(5) The advisory panel shall be provided the opportunity to
provi de conmments to the State Board of Education on rules or
regul ati ons proposed by the State Departnent of Education relating
to the inplenmentation of the |IDEA 1997 Amendnents.

SECTION 6. This act shall take effect and be in force from

and after July 1, 2004.
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