M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By: Senator(s) Hewes, Brown, Kirby, Mffatt, To: Fees, Salaries and
Clarke, Gollott Adm ni strati on;
Appropriations
SENATE BI LL NO. 2134
1 AN ACT TO CREATE THE ELECTRONI C GOVERNMENT SERVI CES ACT; TO
2 PROVIDE A STATEMENT OF PURPOSE; TO PRCH BI T STATE GOVERNMENT FROM
3 PROVI DI NG ELECTRONI C COMWERCE SERVI CES | F THE PRI VATE SECTOR
4 PROVI DES SUCH SERVI CES; TO PROVI DE EXCEPTI ONS TO THE PRCH BI Tl ON;
5 TO REQUI RE ANNUAL REPORTI NG TO THE LEQ SLATURE | F AN AGENCY ELECTS
6 TO PROVI DE ELECTRONI C SERVI CES IN A JURI SDI CTI ON WHERE A PRI VATE
7 ENTERPRI SE DELI VERS THE SAME ELECTRONI C SERVI CE; AND FOR RELATED
8 PURPCSES.
9 BE | T ENACTED BY THE LEAQ SLATURE OF THE STATE OF M SSI SSI PPI
10 SECTION 1. This act may be cited as the Electronic
11 CGovernment Services Act.
12 SECTION 2. The Legislature finds and declares that the
13 growth of private enterprise is essential to the health, welfare
14 and prosperity of this state and that government conpetes with the
15 private sector when it provides goods and services to the public.
16 It is the intent of the Legislature and the purpose of this act to
17 protect econom c opportunities for private industry against unfair
18 conpetition by governnent agenci es and enhance the efficient
19 provision of public goods and services.
20 SECTION 3. As used in this act:
21 (a) "Electronic comerce services" neans services that
22 are the sane, simlar to or overlapping those information
23 technol ogy-based services provided by the private sector to the
24 general public, for exanple, any transaction conpleted over a
25 conputer network such as the buying of goods and services on the
26 Internet.
27 (b) "Commercial activity" neans perform ng services or
28 providing goods which can normally be obtained fromprivate
29 enterprise.
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(c) "Direct costs" neans all costs, whether capital
costs, operating costs, or otherw se, that would be elimnated if
the service or function to which they relate were di scontinued.

(d) "Full cost accounting” neans, in accordance wth
appl i cabl e general ly accepted accounting principles, accounting
for all direct and indirect costs, including capital costs, that
are incurred in the ownershi p, managenent or operation of an
el ectroni c service.

(e) "CGovernnment agency" neans the state, any unit of
state governnent and any | ocal governnment or other subdivision or
district of the state, and shall not be construed to excl ude any
entity which is not magjority owned as private property and which
establ i shed under the Constitution, statutes, ordinances or any
ot her order or action by any such entity or its officers.

(f) "Indirect costs accounting" nmeans, all costs,
whet her capital costs, operating costs, or otherw se, that are not
direct costs. Indirect costs that support multiple services or
functions shall be allocated anong those services and functions in
proportion to the relative burden each service or function places
on the cost category and by any reasonabl e nethod consistent with
appl i cabl e general ly accepted accounting principles.

(g) "Private enterprise"” neans an individual, firm
partnership, joint venture, corporation, association or any other
| egal entity engaging in the manufacturing, processing, sale,
offering for sale, rental, |easing, delivery, dispensing,
distributing or advertising of goods or services for profit.

(h) "Private sector"” neans two (2) or nore conpeting
privatel y- owned conpani es.

SECTION 4. If the private sector (defined as two (2) or nore

conpeting privatel y-owned conpani es) provides el ectronic comrerce
services to the public, governnent shall not start or carry on any
activity to provide or offer such services, or expand simlar

services at government expense or provision. Nothing in this act

S. B. No. 2134 *SS02/R290*
04/ SS02/ R290
PAGE 2



63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94

prohi bits governnent from providing el ectronic conmerce services
to the public in the absence of the private sector provision of
such servi ces.

SECTION 5. A governnment agency can provi de duplicative or

conpeting el ectronic comerce services; provided, the head of the
agency that proposes to provide duplicative or conpeting
el ectronic commerce services to the general public shall provide
public notice and the opportunity of the public to comrent on the
agency’ s proposed services. Such notice shall include:

(a) The agency’s proposed findings of fact and
concl usions of |aw describing the reasons why it believes it is
necessary and in the public interest to provide duplicative or
conpeting el ectronic conmerce services. The agency nust specify:

(1) The initial and total |ifecycle costs of the
proposed governnent services, which include, but are not limted
to, all technol ogy, infrastructure, services, contracts and direct
and indirect personnel costs;

(1i1) The individual per taxpayer cost of such
services on an annualized basis, and the cost of such services per
user on an annual i zed basi s;

(ti1) A description of the agency’ s reasons for
believing that the cost benefits of providing such services
require the expenditure of public funds;

(tv) ldentification of unmet needs in the consuner
mar ket pl ace whi ch the governnment service offer would ful fill

(v) A description of how the proposed governnent
service offers would differ fromthose provided by the private
sector; and

(vi) An econom c inpact anal ysis denonstrating
that the offering of proposed el ectronic conmerce services by
government wll not be anti-conpetitive inits effect on the

existing industry, and will not adversely inpact or distort the
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private sector marketplace for the sane or simlar electronic
conmer ce servi ces.

(b) Subsequent to receiving the comrents of the public,
if the head of the agency wi shes to proceed with duplicative or
conpeting services, the head of the agency must sign factual and
| egal conclusions enunerating all of the factors described in
paragraph (a).

(c) Any provider of electronic conmerce services who
resides within or does business in the state has standing to
judicially challenge the factual and |egal sufficiency of the
findings in paragraph (b) pursuant to the state’'s procedures for
hearing and resolving conplaints filed under this act.

(d) Any provider of electronic conmerce services, who
resides within or does business in the state, has standing to
judicially challenge the provision of electronic conmerce services
by the governnent agency not made in confornmance with this act
pursuant to the state’ s procedures for hearing and resol ving
conplaints filed under this act.

SECTION 6. Nothing contained in this act may be construed to

prohi bit a governnment agency fromoffering electronic governnent
services to the general public services prior to the enactnent of
t he act.

SECTION 7. |If an agency elects to provide electronic

services in a jurisdiction where a private enterprise delivers the
sanme el ectronic service, the agency shall prepare and publish, on
or before January 1 an annual report on its electronic services.
The report shall be substantially in accordance with full cost
accounting and shall include disclosure of the anmount, source and
cost of working capital utilized for its electronic services.
SECTION 8. This act shall take effect and be in force from

and after July 1, 2004.
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