M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By:

OCO~NOUITRAWNE

Senat or (s) Huggi ns, Dearing To: Business and Financi al
Institutions

COW TTEE SUBSTI TUTE
FOR
SENATE BI LL NO. 2088

AN ACT TO AMEND SECTI ON 81-19-7, M SSI SSI PPI CODE OF 1972, TO
EXEMPT CERTI FI ED PUBLI C ACCOUNTANTS FROM THE PROVI SIONS OF THE
CONSUVER LOAN BROKER ACT; TO PROVI DE THAT ATTORNEYS AND CERTI FI ED
PUBLI C ACCOUNTANTS EXEMPTED FROM THE ACT ARE STILL SUBJECT TO THE
PROVI SI ONS OF THE ACT EXCEPT FOR THE REQUI REMENTS OF OBTAI NI NG A
LI CENSE AND POSTI NG A BOND;, TO AMEND SECTI ON 81-19-23, M SSI SSI PP
CODE OF 1972, TO PROVI DE THAT A CONSUMER LOAN BROKER SHALL NOT
CHARGE A SERVI CE CHARGE EXCEEDI NG THREE PERCENT OF THE ORI G NAL
PRI NCl PAL AMOUNT OF THE LOAN OR A FEE OF TVENTY- FI VE DOLLARS,

VH CHEVER | S GREATER, TO AMEND SECTI ON 81-19-29, M SSI SSI PPl CODE
OF 1972, TO AUTHORI ZE THE COWM SSI ONER OF BANKI NG AND CONSUMER

FI NANCE TO ENTER ORDERS THAT REQUI RE PERSONS TO REFRAI N FROM

VI OLATI NG THE CONSUMER LOAN BROKER ACT, AFTER RECEI VI NG A
COMPLAI NT THAT A PERSON | S VI OLATI NG THE ACT; AND FOR RELATED
PURPGOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. Section 81-19-7, M ssissippi Code of 1972, is
amended as foll ows:
81-19-7. Except as otherwi se provided in this section, this
chapter does not apply to:
(a) Banks, bank hol ding conpanies, credit unions,
i nsurance conpani es, savings and | oan associ ati ons, savi ngs banks,
savi ngs and | oan associ ati on hol di ng conpani es, snmall | oan
| i censees, pawnbrokers, trust conpanies and their enpl oyees when
acting on behalf of the enpl oyer.
(b) Approved nortgagees of the United States Departnent
of Housing and Urban Devel opnent, the Federal Housing
Adm ni stration or other federal agency.
(c) Mortgage conpanies required to be licensed and
i ndividuals required to be regi stered under the M ssissipp
Mort gage Consuner Protection Law (Sections 81-18-1 through
81-18-47), and persons exenpt fromlicensing and registration as

provided in Section 81-18-5.
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(d) An attorney or certified public accountant |icensed

inthis state who is not actively and principally engaged in the
busi ness of being a consuner |oan broker even though the services
of a consuner | oan broker are occasionally rendered in the

attorney's practice of law or the certified public accountant's

practice of accounting. However, any such attorney or certified

public accountant still shall be subject to the provisions of this

chapter except for the provisions of Section 81-19-5.

(e) A person who, without the consent of the owner,
receives a nortgage or deed of trust on real or personal property
as security for an obligation arising fromuse of materials or
services in the inprovenent or repair of the property.

(f) A seller of real property who receives one or nore
nort gages or deeds of trust as security for a purchase noney
obl i gati on.

SECTI ON 2. Section 81-19-23, Mssissippi Code of 1972, is
amended as fol |l ows:
81-19-23. (1) No consuner |oan broker may:

(a) Charge or collect any service charge or advance fee
froma borrower unless and until a loan is actually found,
obt ai ned and cl osed for that borrower, and in no event shall a
servi ce charge exceed three percent (3% of the original principa

amount of the loan or a fee of Twenty-five Dollars ($25.00),

whi chever is greater,;

(b) Adverti se:

(1) Using false, msleading or deceptive
statenents regardi ng the services provided by the consuner | oan
broker, the anobunt of service charge or the rates, terns and
conditions of any | oan which m ght be obtained through the
services of the consuner |oan broker;

(i1i) Using the ternms "insured," "bonded,"

"guar anteed" or "secured" with regard to the consuner | oan
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broker's services or to any |oan which m ght be obtained through
the services of the consuner | oan broker; or

(ti1) Wthout including the full nane and address
of the consuner |oan broker;

(c) Act as a lender on any consumer |oan transaction
fromwhich the consuner | oan broker receives a service charge from
t he borrower;

(d) Receive a service charge froma borrower on any
consuner |oan nmade by an affiliated | ender, neaning a | ender under
common control or ownership with the consuner | oan broker;

(e) Receive a service charge on any consuner |oan from
whi ch the consuner | oan broker al so receives conpensation as a
| icensed real estate broker or real estate sal esman, unless the
fact of paynent, the anmount of the service charge and the identity
of the consuner | oan broker is fully disclosed to the borrower;

(f) Accept an assignnent of wages or salary from any
borrower for any purpose;

(g) Mke a false promse in order to influence or
i nduce a person to use the consuner | oan broker's services,
whet her made t hrough agents, enpl oyees, advertising or otherw se;

(h) M srepresent or conceal essential or material facts
regardi ng the consuner |oan broker's services on any transaction
under this chapter;

(1) Wthhold or suppress information fromthe
comm ssioner or refuse to permt an exam nation of the consuner
| oan broker's records by the comm ssioner or his agent;

(j) Fail to disburse funds in conpliance with witten
agreenents or to account for all nonies received and di sbursed; or

(k) Fail to comply with the provisions of this chapter
or of the regul ations of the comm ssioner.

(2) Any person who knowi ngly violates any provision of this
section shall be guilty of a felony and, upon conviction thereof,

shal | be punished by a fine of not nore than One Thousand Dol | ars
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($1,000.00) or by conmitnment to the custody of the State
Department of Corrections for a termof not nore than three (3)
years, or by both such fine and comm t nent.

(3) (a) Any borrower injured by a violation of this section
may bring an action for recovery of damages. Judgnent shall be
entered for actual damages but in no case shall be less than the
anount paid by the borrower to the | oan broker, plus reasonable
attorney's fees and costs. An award may al so be entered for
puni tive damages.

(b) Any borrower injured by a violation of this section
may bring an action against the surety bond or trust account, if
any, of the |oan broker.

(c) The renedies provided under this section are in
addition to any other procedures or renedies for any violation or
conduct provided for in any other |aw.

SECTION 3. Section 81-19-29, M ssissippi Code of 1972, is
amended as foll ows:

81-19-29. (1) After notice and hearing, the comm ssioner
may suspend or revoke any license if he finds that the |icensee
has knowi ngly and w t hout exercising due care:

(a) Failed to pay the annual |icense fee inposed by
this chapter or an exam nation fee inposed by the comm ssioner
under authority of this chapter; or

(b) Violated any provision of this chapter or of any
rule or regulation issued under this chapter.

(2) After receiving a conplaint that a person is violating a

provision of this article, if the comm ssioner has reasonabl e

cause to believe that the person actually is violating a provision

of this article, the comm ssioner, in addition to and w t hout

prejudice to the authority provided el sewhere in this chapter, may

enter an order requiring the person to stop or to refrain fromthe

violation. The comm ssioner nay sue in any circuit court of the

state having jurisdiction and venue to enjoin the person from
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132 engaging in or continuing the violation or fromdoing any act in

133 furtherance of the violation. 1In such an action, the court may

134 enter an order or judgnent awarding a prelimnary or pernmanent

135 injunction.

136 SECTION 4. This act shall take effect and be in force from

137 and after its passage.
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